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IN THE CIRCUIT COURT OF 
THE 11TH JUDICIAL CIRCUIT 
IN AND FOR DADE COUNTY, FLORIDA 

GENERAL JURISDICTION DIVISION 

CASE NO. 94-08273 CA (22) 


HOWARD A. ENGLE, M.D., 
et al., 


Plaintiffs, 


vs. 


R.J. REYNOLDS TOBACCO 
COMPANY, et al. , 


Defendants. 

/ 



Miami-Dade County Courthouse 
Miami, Florida 
Wednesday, 1:40 p.m. 

June 14, 2000 


PHASE II-B 
TRIAL - VOLUME 545 

The above-styled cause came on for trial 
before the Honorable Robert Paul Kaye, Circuit Judge, 
pursuant to notice. 
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(Whereupon, the following proceedings were had:) 

THE COURT: Okay. Are you ready to resume? 

MR. ROSENBLATT: I'm ready to resume, but 
you'll recall that when we broke for lunch, there was a 
discussion. 

THE COURT: Yes. No, I didn't recall. I 
want to forget. 

MR. ROSENBLATT: Now, you know, I've located 
something in terms of what was discussed at sidebar. I 
don't know if you want to continue the discussion at 
sidebar or you want to hold it in open court or what. 

So, I mean, I'm prepared to address one of 
the things that Mr. Webb brought up, that I think -- 

THE COURT: We can talk about it. 

MR. WEBB: Mr. Szymanczyk is out of the 

courtroom? 

MR. ROSENBLATT: Yes. 

Obviously, how this came up, we were 
discussing the Accord cigarette, which Mr. Szymanczyk 
discussed on direct examination. Then I went into the 
issue of -- that one of the features of the Accord 
cigarette is, it basically eliminates secondhand smoke. 

Then I was going into the area that on the 
one hand, they say they're not going to debate the 
public health authorities on issues relating to health 
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and smoke, and where I was going was, I felt very 
confident that I could establish that on the issue of 
secondhand smoke, it's very clear the public health 
authorities say secondhand smoke causes disease, and 
that was the subject of the 1986 Surgeon General's 
Report. 

Then there came an issue over discussions 
with Congress, and I didn't -- I really didn't know 
what Mr. Webb was talking about. He seemed to be 
saying at the sidebar that he had some kind of document 
which shows that in Philip Morris' discussions with 
Congress, secondhand smoke was excluded. 

Now, what I did over the lunch hour is I 
looked at the agreement, which Philip Morris signed and 
would have gone into effect as a national, global 
agreement, had Congress passed the enabling 
legislation. And on Page 10 of that agreement, Philip 
Morris was agreeable to the following language: 

Warning, tobacco smoke causes fatal lung disease in 
nonsmokers. 

And it's night and day. They're taking a 
totally contrary position, and I agree with Your Honor, 
I'm not — I'm not looking to relitigate the merits of 
secondhand smoke. I'm simply wanting to establish that 
to the public health community, it's clear there's a 
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consensus that secondhand smoke causes disease. 

That's what they agreed to in terms of the 
national agreement, and today they say: No, it's a 
matter of accommodation; it's a matter of courtesy; 
it's not even a risk factor; there's no consensus. 

To show that total dichotomy; that's where I 
was going and where I'd like to continue to go. 

MR. WEBB: Your Honor, first of all, 
actually, he's already -- wherever he wants to go, he 
went there. You allowed him to ask the question. The 
witness answered the question. So, in other words, he 
was allowed to ask the question as to: "Are you saying 
one thing today that — about ETS that's different than 
what the public health community is saying?" He asked 
that question. 

Mr. Szymanczyk said: "Well, I really don't 
agree with that." 

So he said: "Well, tell me why you say 
that," and he gave a three-minute answer, which we now 
have in the record. 

What we ended up back at the second sidebar 
on, that Your Honor spotted, is that we're going to now 
be off litigating the pros and cons of whether ETS — 
the science of ETS either shows harm or doesn't show 
harm, which lead us over to that second sidebar. 


http://legacy.library.ucsf.eCKi^linldcsrOH|a©lZ^pwHlfw.industrydocuments. ucsf.edu/docs/yyjl0001 


54140 



1 

2 

3 

4 

5 

6 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


The fact is, Mr. Rosenblatt was allowed to 
ask the question that — that he now says he wants to 
explore. What he wants to do is to argue with the 
witness over whether what Philip Morris says is 
different than what the public health community says, 
and he doesn't want to accept Mr. Szymanczyk's answer 
on the science. 

And that's the very thing that we did not 
want to -- that I thought Your Honor ruled with 
Dr. Richmond, we were not going to open this trial up 
to relitigate the issue of ETS. 

And that's where we were at the sidebar, Your 
Honor, because -- Mr. Rosenblatt, to the extent that he 
wants to have this in the record, he got it in. 

THE COURT: No. I agree with counsel. I 
just pulled that up and saw it. 

But the one thing I was not aware of, which I 
was educated on at sidebar, was the exception in the 
so-called Hatch Agreement, whether it's the Hatch 
Agreement or Hatch Bill, whatever it is. And I was not 
aware of the exception being the secondhand smoke 
issue. 

So given that, that presents an entirely 
different light, because the argument Mr. Rosenblatt 
wants to present was that you have not really changed 
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your position regarding secondhand smoke, although it 
appears that you've changed your position regarding 
direct smoking. So one thing leads to another on that. 

If he was going to argue that you went before 
Congress and even agreed or argued that secondhand 
smoke would cause disease and now are taking a 
different tact, then we follow the very infamous 
Noerr-Pennington doctrine. That's the problem. He's 
not arguing that. That's not his argument at all. 

So without that being the argument and with 
the exclusionary clause of the Hatch -- what is it. 
Hatch -- is that what it is? 

MR. WEBB: No. It's called a Hatch 
Agreement. Agreement with Congress. 

THE COURT: Hatch Agreement. 

MR. WEBB: Senator Hatch. 

THE COURT: Is that the title of it? 

MR. WEBB: It's actually — Senator Hatch was 
the chairman of the committee — 

THE COURT: All right. Whatever the 
congressional agreement is. 

MR. WEBB: Right. 

THE COURT: Then if the issue is, what is 
your position regarding secondhand smoke, then I agree. 
The question has been asked and answered. 
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MR. WEBB: That's all I'm saying. And then 

we got -- 

THE COURT: There is no need to go into it 
any further. If you go any further, we get into a 
quagmire. 

MR. WEBB: That's what I'm saying. 

THE COURT: So I'll sustain the objection on 
that issue. 

MR. ROSENBLATT: I'm not convinced. I 
haven't seen anything in writing that the so-called 
Hatch Agreement — that there was such an agreement. 
Where is that? 

THE COURT: Well, the point being, even if 
there isn't — if that's what you're going to say, if 
that's the position that they took when lobbying for 
this particular legislation, that would fall under the 
concept of the lobbying issues of Noerr-Pennington, and 
they could say whatever they want, basically for 
punitive, other than fraud and all that, without having 
to face liability for anything they may have said at 
that point. And then if it doesn't pan out and they 
take another position contrary to that proposition, 
then there is no way to penalize them for that. 

So you've basically reached that second tier 
with the answer that was given, because he says: We 
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agree to do it over here, but we're not going to do it 
over there. 

And that's the inconsistency that applies. 
That's already in the record. 

MR. ROSENBLATT: Okay. From my standpoint, 
it was totally unnecessary for me to refer to his 
interaction with Congress. 

THE COURT: Okay. Well, it was, because you 
didn't raise the congressional thing as such. But it 
got raised. Okay. 

And as far as Mr. Reilly is concerned, and 
some of the arguments that he made at sidebar, now that 
I know more about it than I did, you're right, and I 
agree with you. Okay. 

Now we're fine. 

MR. REILLY: That's one. 

THE COURT: You know, it's just a question of 
getting the right information at the right time. As I 
said, most of the time it comes to me in bits and 
pieces, comes out of a vacuum, and that's the problem. 

Okay. Upon reflection, that's correct. 

Okay. So that's where we stand. 

THE BAILIFF: Ready for the jury. Your Honor? 

THE COURT: Yes, please. 

(The witness entered the courtroom.) 
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THE COURT: Mr. Rosenblatt, do you think 
you're going to be the rest of the afternoon? 

MR. ROSENBLATT: If we eliminate the 
sidebars, no. If we have a sidebar every five minutes, 
maybe. 

THE COURT: That's something I can't control. 

Is there anyone else who wants to get 
involved with the cross examination of this witness? 

So that would be the end of that witness' examination. 

THE BAILIFF: Bringing in the jury. Jurors 
entering the courtroom. 

(The jury entered the courtroom.) 

THE COURT: All right. Have a seat, folks. 

Okay. Everybody is here. You may proceed. 

CONTINUED CROSS EXAMINATION 
OF MICHAEL SZYMANCZYK 
BY MR. ROSENBLATT: 

Q. Mr. Szymanczyk, in terms of the Master 
Settlement Agreement and the practicalities of those 
negotiations, obviously the attorneys general were 
happy to agree to a payout, because they had no 
interest in putting you out of business; if they put 
you out of business, they wouldn't have received 
several million dollars every year for the next 25 
years on into the future, right? 
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A. I think that's a fair assumption, yes. 

Q. Philip Morris, Inc., your company, has not 
had to sell off any assets to make your payments under 
the Master Settlement Agreement, correct? 

A. No, we have not sold off assets. 

Q. You're making those payments by virtue of the 
billions of dollars a year that are coming in on the 
sale of your cigarettes, and particularly at the 
increased price? 

A. That's correct. We collect the money, and we 
pay it once it's collected. 

Q. Now, you'll recall, as I do, that you were 
asked a lot of questions about the transaction with 
Liggett, the $300 million that Philip Morris paid for 
Lark, L&M and Chesterfield. And there was a lot of 
discussion, you'll recall, about whether you cared 
about what market share they had or whether you didn't 
care about what market share they had, but you will 
agree, that at the time of that purchase of those three 
brands, those three brands had 0.2 of 1 percent of the 
market? That's a fact? 


22 A. Something like that. Small. I mean, I -- 


23 

Q. 

Kind o 

24 

A. 

I didn 

25 

basis on which I 



f __ 

't look at it, because that isn't the 
purchased it. 
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Q. But it's in the Philip Morris annual reports? 

A. It's very small. 

Q. Very small, 0.2 of 1 percent? 

A. Very small. 

Q. Okay. Now, you'll recall that when I took 

your deposition a little over a month ago in New York 
on May 10th, I asked you: "What is your company 
worth?" And do you remember what you said to me? 

A. I don't, no. 

Q. You said: "It's a tough thing to do, to put 

a value on the company." If you want me to go to the 
deposition. I'll be happy to -- 

A. Yes. I think I recall that. It is. But 

I — 

Q. You said it's tough. Let me — I'll hand 

it — let me find it first, and then I'll give it to 
you. But let me go through it, and then I'll hand it 
to you. 

Page 106, beginning on Line 7. I'm asking 
the questions. 

"What is your company worth? Put a dollar 
figure on it. 

"Answer: I think it's a tough thing to do 

these days. 

"Question: Because everything is so 
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complicated? 

"Answer: Because there is a significant 

amount of unpredictability about the future in the 
company, so I think that makes it tough to use 
traditional means to value a company. I could tell you 
what our net worth is, but I think it's a tough 
question to answer." 

Do you want to look at it? 

A. I believe that's correct, but I'll look at 

it. 

Q. Okay. What I read. (Indicating) 

A. That's correct. And then we went on and 
talked about, in a theoretical sense, some ways 
companies, in a traditional way, are valued. 

Q. Well, you write there in that answer, when I 
said, "What is your company worth?" you made a 
distinction between net worth on the one hand and what 
the company is worth on the other hand, because you 
recognized that net worth does not truly depict or 
represent the true value of a company; it's only one 
measure? 

A. Well, there are several ways you can value a 
company. Net worth is one of them. But even in the 
case of net worth, net worth presumes in a valuation 
that you can sell your assets for the amounts that 
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they're carried on your balance sheet. 

And as I said in my direct testimony, that's 
not a sure thing. You don't always know that you can 
do that. So, I think that I'm correct here: It's an 
unpredictable thing. Any way you do it, it's going to 
be unpredictable. 

Q. And you would agree that in terms of the way 
an economist, or someone with a high level of skill and 
knowledge in the area of finance, that very competent 
people, people of integrity, could have substantial 
disagreements about what would be the most accurate 
method of valuation of Philip Morris, Inc.? 

A. Well, I guess I've not been involved in any 
discussion or conversation where I've seen that kind of 
a disagreement at this point in time, so that -- I 
mean, that's purely speculation. I wouldn't know that 
to be the case. They might all agree that the company 
is not worth very much because of the liability that it 
faces. But -- because I haven't had that conversation. 

Q. The liability -- you keep talking about the 
liability. 

The liability Philip Morris faces is, that in 
the last 50 years, you haven't paid ten cents to a 
victim of your -- of your product. 

MR. WEBB: Your Honor, can I just object on 
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asked and answered? I think this is the fourth time. 

MR. ROSENBLATT: I'm responding to an answer. 

Judge. 

THE COURT: Well, it is, in a sense, 
responsive. Overruled. 

A. Well, in the last 50 years, we haven't had a 
thousand lawsuits, and we haven't had a class action 
like this one with over 300,000 plaintiffs with 
compensatory damages that total in the trillions of 
dollars, so I would say you haven't had any 
circumstance like this in the past, and that's why I 
think you have the unpredictability. 

BY MR. ROSENBLATT: 

Q. You -- go ahead. 

A. I don't think anybody disagrees there's a 
substantial amount of unpredictability about the future 
of the company. 

Q. Let's talk about this concept of compensatory 
damages in the trillions of dollars. 

If the class size is, let's say, a half a 
million, it's going to take a half a century to try a 
half a million cases. You don't know how long. It's 
going to take years to try the individual cases, isn't 
it? 

A. Well, if it takes a hundred years -- if it 
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takes a hundred years to try it, okay, and you just use 
some percentage of a half a million class members that 
win the average award that's been determined so far, 
you're looking at over $12 billion a year in 
compensatory damages for the industry. 

And if Philip Morris has to pay half of that, 
that is some determining factor, or five, six, $7 
billion a year, that's more than twice what the company 
currently earns, and if you try to price for that, you 
would wind up with a pack of cigarettes that cost $9, 
when you have competitive cigarettes in the marketplace 
at $2 a pack, which means you wouldn't sell any. 

So, when I say that it's a substantial 
potential liability that is hard to fathom how you 
would deal with it, I think that's very true. I mean, 
it's just basic mathematics. 

Q. How do you go -- how do you go from eight 
cases that went to jury trial in the last 50 years to 
hundreds of cases being tried in one year? How did you 
make that transition? 

A. Well, as you said, this is the first class 
action that's gone to trial. 

Q. That's right. And it was filed in 1994, and 
now it's the year 2000, and how many of those 500,000 
cases have gone to verdict? Three. 
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A. Right. But — 

Q. In six years. 

A. But at the end of the circumstances, there's 
an obligation to deal with this situation, and I don't 
think that that's going to be the outcome. 

Q. Mr. Szymanczyk, at the time of your 
deposition, before you had the 70 charts that you 
walked through during your direct testimony, when you 
were asked, "What is your company worth?" you said: 
"It's a tough thing to do these days." That was your 
answer? 

A. What's your question? 

Q. That was your answer on May 10th, correct? 

A. I said that, and then I said: "You can look 
at net worth, but it's a difficult question to answer.' 
And I think it is, and I've explained why. 

Q. You didn't say you could look at net worth. 
You said, "I could tell you what our net worth is, but 
I think it's a tough question to answer," right? 

A. Well, and then we go on and we say -- you 
ask: "Well, what are the traditional means of 

evaluating the worth of a company?" I start out by 
saying: "Net worth is one way." 

Q. That's right. And in that very same answer, 
you say -- 
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A. I say — 

Q. A little further -- let me finish the 
question, and then you can answer it. 

A little further down in that answer, on Page 
106, which goes into Page 107, you say: "You would use 
earnings, some multiple earnings, as a way to set 
value," correct? 

A. I say that you could use earnings as a way to 
get value, but that's a little more difficult in this 
circumstance, because you have to subtract out 
potential future liabilities. 

Q. Now, do you remember — do you remember what 
you said when I said to you: "What is the Marlboro 
trademark worth"? 

A. No, I don't. 

Q. Okay. Well, what you said was — go to Page 
113, where you said, in answer to that question, you 
said: "I think that is kind of asking what -- what is 

the company worth." 

A. That is correct. That's what it says. 

Q. I mean, that's how valuable the Marlboro 
trademark is? 

A. Well, it simply says that if you didn't 
operate with the Marlboro trademark, then you wouldn't 
have a basis for the -- for the business or the net 
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worth of the business as it exists today. So current 
net worth of the company reflects the value of the 
Marlboro trademark, because it reflects the earnings 
that come from that trademark. 

Q. Marlboro has, what, about 37, 38 percent of 
the market? 

A. About that, yes. 

Q. About that. And number two is like 7 or 8 


percent? 

A. Something like that. 

Q. Newport? 

A. Something like that, yes. 

Q. 37 percent of the market? 

You paid, in real life terms, $300 million 
for three brands that had 0.2 of 1 percent of the 
market. 


A. Well, I paid $300 million, as I told you, for 
4 potential share points. We never would have paid 
$300 million to buy two-tenths of a share point. That 
would be a ridiculous thing to do. 

I bought trademarks that have potential, 
based on their historical value. And if you want to 
use that valuation technique, you wind up with 
$3,750,000,000 as a valuation, based on share, because 
that's what I did. It's that simple. 
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Q. I didn't make the deal; you made the deal. 

A. I know. I'm telling you the basis I made the 

deal. I would know. 

Q. Yes. But the one thing you couldn't know is 
potential. You know, wonderful, you're an expert in 
this business. You think the three brands have a 
potential of 4 percent, but the fact of the matter is 
that when you bought it, it was 0.2 of 1 percent, and 
you have high hopes for these three brands? 


10 

A. 

And if we don't realize the potential. 

then 

11 

we would 

have made a bad deal. 


12 

Q. 

Exactly. A ridiculous deal, to use your 

13 

words? 



14 

A. 

But that doesn't mean you can take that and 

15 

translate 

it into some valuation based on share. 

That 

16 

doesn't make any sense at all. 


17 

Q- 

Well, what really won't make any sense 

is if 

18 

Lark, Chesterfield and L&M never move off 0.2 of 

1 

19 

percent? 



20 

A. 

Then it would be a bad deal. 


21 

Q. 

A good deal for LeBow, and a bad deal 

for 

22 

you? 



23 

A. 

Yes, sir. 


24 

Q. 

Okay. That happens in business? 


25 

A. 

Humn? 
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Q. That happens in business, people guess wrong? 

A. Sure it does. But that isn't yet the case. 

Q. The only city in America where Accord is 
being sold is the home of Philip Morris, Richmond, 
Virginia, correct? 

A. That's correct. 

Q. That was true in Phase I, which began in 
October of 1998, and that's true in June of 2000, one 
city, Richmond, Virginia? 

A. That's correct. I believe I went through 
what we're doing on Accord. There is a difference, as 
it's continued to be put into a broader number of 
stores as part of a consumer research project, and I 
believe I told you that there is a revised product and 
lighter that is currently in product-integrity testing, 
based on the consumer research and feedback; and that 
if it, in fact, comes -- comes through 

product-integrity testing in a successful way, I would 
expect that we would be able to expand the product. 

But we don't do something like that without 
doing full due diligence on it, and so we have to 
complete that process. 

And I think it's — if you really have hopes 
for Accord being something that consumers become 
interested in, we're going to have to address the issue 
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of what we can tell consumers about the product, and 
that's going to require some work with the public 
health community, which is currently going on. 

The Institute of Medicine has been given a 
project by the Food and Drug Administration to evaluate 
the circumstance related to products like Accord, and 
we have been in communication with them; and as they 
work through that project, I believe they will make the 
determinations necessary for us to be able to 
understand what to tell consumers. 

Q. Well, you remember Reynolds had very high 
hopes for Premier? Spent close to a billion dollars 
developing Premier, right? 

A. I don't know what they spent. 

Q. Spent a lot. Went nowhere. Maybe that will 
happen to Accord? 

A. Well, one of the reasons why we're doing the 
kind of consumer work that we're doing is to have 
something that the consumer finds acceptable and is 
willing to switch to. 

Q. Accord -- Accord was in the development mode 
during Phase I of this case; Accord is in the 
development mode now? 

A. It is, as are additional products. In fact, 
more conventional products. 
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Q. Is it a fair statement to say, 

Mr. Szymanczyk, that since becoming the CEO of Philip 
Morris, Inc,, and during your period of employment 
before that, beginning in 1990 with Philip Morris, it 
has not been your purpose to study at all what went on 
in the past and to compare the past behavior with the 
present behavior? 

MR. WEBB: Your Honor, this was covered 
yesterday, and I object. It's been covered. 

THE COURT: Yes. It is repetitious, Counsel. 
We went through it yesterday. 

BY MR. ROSENBLATT: 

Q. When you testified on direct examination 
about Philip Morris' recent magazine suspension, you 
talked about publishing, advertising in magazines where 
the readers over the age of 21 would be no less -- 
would be less than 15 percent; is that correct? 

A. Well, I talked about a couple of different 

things. Let's make sure we're — we're on the same 
track here. 

I talked about circulation information that's 
provided by publishers, that represents that the people 
who buy the magazines are 21 years of age or older, or 
that 85 percent of the people that buy the magazines 
are that age. 
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The readership data is readership data for 12 
to 17-year-olds, so what you get with readership is 
information about readers 18 years of age or older. 
Okay. 

So I talk about both of those subjects. I'm 
not sure which one you're referring to, but I talked 
about both. 

Q. Well, doesn't -- doesn't the agreement with 
the attorneys general prohibit cigarette advertising in 
magazines that have readership — the cut-off is age 
21, correct? 

A. There is no provision, to my knowledge, in 
any agreement with the AG's regarding a cut-off on 
magazine advertising. I don't know what you're 
referring to. 

All of the things that we've done -- 

Q. On age -- 

A. All of the things we've done on magazine 
advertising are voluntary. We've initiated them and 
done them. 

Q. Well, in the press release that you put 
out — your company put out a few days ago, June 5th, 
2000, you don't mention 21 years of age, but you go 
back to age 18, isn't that correct, in your press 
release? 
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A. I don't know what you're talking about. 

Q. Well, I'll show you what I'm talking about. 
June 5 — are you familiar with this 

document? 

A. I'd like to see it. 

THE COURT: It's a little difficult from this 
angle to read that. 

A. What's your question? 

BY MR. ROSENBLATT: 

Q. I don't remember my question. 

A. Because what we're talking about -- what 
we're talking about, are you trying -- is your feeling 
that for — 

Q. Don't worry about my feeling. 

A. -- that we have changed -- 
Q. Don't worry about my feeling. 

THE COURT: Let's back up a little bit. 

Let's back up a little bit. All right. 

Put it in context. The first thing he told 
you is he showed you the document: Are you familiar 
with the document? Now he has a question to ask. 

BY MR. ROSENBLATT: 

Q. Yes. The question is: Your press release 
talks about the age 18, where in your direct testimony 
you were talking about age 21, in terms of readership 
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in magazines and at what level you would stop 
advertising? 

A. No. That's incorrect. 

Q. Okay. Clear it up for us. 

A. I talked about two different things. I 
talked about the policy we have in place for all 
publications that we advertise in, which is that we 
require the publisher to provide certification to us of 
the circulation information; in other words, who's 
buying the magazine. 

And the requirement is that 85 percent of the 
purchasers of the magazine have to be 21 or above. 
That's circulation or purchasers. Okay. That's data 
that they provide with documentation, based on their 
sales of magazines. 

That provision is still in place for all of 
our magazines. Okay. 

In addition to that, there are also two 
services, readership services that exist. One is 
called MRI, and the other one is called Simmons. 

And MRI and Simmons do a statistical survey 
to a -- to about -- typically they have about 3,000 
households, and they do a mathematical projection based 
on information from 3,000 households, from a survey 
they either hand off at the door or they mail, that's 
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about 48 pages long that somebody in that household 
fills out, representing themselves as a 12 to 
17-year-old. 

And based on that information, there is a 
readership analysis done that tells you for 54 
magazines what the readership is of 12 to 17-year-olds. 
This is the information that the FDA in their original 
proposal was referring to. 

And the FDA proposal was that if readership 
was — of 12 to 17-year-olds was greater than 15 
percent, then the industry shouldn't advertise, and if 
the number of magazines -- or number of readers was 
greater than two million, irregardless of the percent, 
the industry shouldn't advertise. 

So, in addition to the circulation rule at 
21, we have applied the readership rule. And the 
readership rule is 18 and above, because there is no 
data for readership that goes below 21. The data is 
below 18. And that was the FDA proposal. 

What we've also been working with the 
attorneys general on is the development of 
broader-based service, because there is some question 
about whether or not there's accuracy in the current 
data, and it only covers 54 magazines. So we're 
seeking to put in place a broader service that covers 
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all magazines and provides readership data consistent 
with what the FDA proposed. Okay. 

So we haven't eliminated our 21 rule; we have 
added an additional measure based on what that FDA 
proposal was. 

Q. Now, when I took your deposition, we were 
talking about the subject of advertising in magazines, 
and I said, "Never let the goody two shoes down," and I 
said it twice. It didn't even ring a bell. 

MR. WEBB: Judge, this was covered yesterday. 

MR. ROSENBLATT: I'm leading into something. 

THE COURT: I think it's a prefatory 
question. If it is, overruled. If it's not, it was 
covered. 

BY MR. ROSENBLATT: 

Q. And, obviously, to have given this 
explanation that you just gave, you've really boned up 
on this, because at the time of your deposition, you 
didn't seem to have a grasp of magazine advertising. 

So is it fair to say that between the time I 
took your deposition a month ago and today, you've 
really studied up on this area, in order to prepare to 
testify in this case? 

A. What does — what does the magazine copy 
line — 
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Q. Just answer my question. 

A. - have to do with readership? I don't 
understand your question. 

THE COURT: Wait. 

Q. You don't understand -- 

THE COURT: Wait. Wait. Those are the 
rules. He asks questions; you answer questions. If 
you don't know or understand the question, you may so 
state. 

THE WITNESS: I don't understand the 

question. 

THE COURT: And he'll rephrase. 

Thank you. 

BY MR. ROSENBLATT: 

Q. Let me be very blunt. 

At the time of your deposition, you seemed to 
be relatively ignorant on the subject of magazine 
advertising, and starting Monday, when you went through 
the 70 charts, which didn't exist at the time of your 
deposition with Mr. Webb, you seemed to have become an 
expert in magazine advertising. 

So my question simply is: Between the time 
of your deposition and between the time you walked in 
here Monday to answer Mr. Webb's questions and go 
through the 70 charts, you've studied up on magazine 
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advertising? 

A. Well, as I recall, Mr. Rosenblatt, in my 
deposition you didn't ask me any questions about our 
advertising policy. I mentioned to you that we had 
one, but you didn't ask me any questions about what it 
was, and so I didn't explain it, nor did I explain to 
you the fact that I was working on some revisions in 
that policy. 

I mean, I can document — if you want, I 
could provide you with evidence that I started on that 
project in December and that I certainly knew what I 
was talking about. I can show you three letters that I 
sent to Attorney General Gregoire during the course of 
working on this project. 

But you didn't ask me any questions about it, 
so I didn't explain it to you. Not that I was 
ignorant. 

Q. No. So in direct answer to my question, as 
I'm understanding what you just said, you knew — knew 
as much on May 10th as you know today; I just didn't 
ask you these questions? 

A. I knew a lot of what I know today, although I 
didn't — for example, I hadn't completed the Simmons 
analysis at the point we did our deposition. We were 
still working on the -- on the analysis of the various 
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readership information because we hadn't received it 
all yet. 

Q. You knew all about -- you knew all about the 
Simmons analysis, but you -- 

A. I didn't know all about the Simmons analysis. 
Q. But you didn't know about an ad which you 
approved on May 10th which said, "Never let the goody 
two shoes let you down"; that didn't ring a bell? 

MR. WEBB: Your Honor, that's been asked and 

answered. 

THE COURT: In the context of how he's asking 
this question, overruled. 

A. I didn't immediately remember that copy line. 
Okay. It had been six months since I'd approved it, so 
I'm sorry. 

BY MR. ROSENBLATT: 

Q. June 2000, right, as you sit here today? 

A. That's correct. 

Q. I'm asking you these questions in the month 
of June, the year 2000, right? 

Just picked up another magazine over the 
lunch hour. Esquire, June 2000. Back cover, Marlboro. 
A. Yes. 

Q. I thought you said something — you're 
telling us something about back covers; you're not on 
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back covers anymore? 

A. Well, I said that we made the decision and 
began to execute removal from back covers in July. 

Many have been removed. Different magazines operate on 
different publication schedules, and all of our back 
covers will be off with July issues. So we're in the 
process of removing back covers. 

And we're in the process of removing 
advertising from the other 54 magazines, but when you 
make the decision, it takes a few months to have it 
execute through the publication system. 

Q. Could you change that system like this? 

(Indicating) 

A. No, I can't. 

Q. How come? 

A. Because I don't own the magazines. 

Q. No. But all you've got to do — I understand 
it might take the magazines a month or two, but you, 
like this, could say: "No, we're going to go back to 
back covers," just like you're telling us you made the 
decision to remove back covers. You could decide to go 
back to back covers, just like that, couldn't you? 

A. No. I don't think I could do that. 

Q. Why not? 

A. Because I've told the attorneys general that 
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I am not going to advertise on back covers, and I've 
committed to that. 

Q. That's totally voluntary on your part? 

A. It was voluntary on my part. 

Q. And in this -- just this one Esquire 

magazine, you got the two front pages for Marlboro, and 
the back cover is Marlboro. Pretty — pretty hard for 
the youth prevention ads about the kids on the bus and 
the kids on the step to compete with this kind of 
slick, professional stuff that makes smoking so 
attractive; wouldn't you agree? 

A. I wouldn't agree with you, no. 

Q. You think it's an even match? 

A. Well, let me put it to you this way, 

Mr. Rosenblatt. When we entered -- at the time we 
entered into the MSA, we were advertising on billboards 
and we were advertising in magazines. Now we don't 
advertise on television and haven't for decades. 

Television is the primary reach vehicle in 
the United States, and so you can't reach anybody 
better than you can reach them with television. 

Q. Except when a Marlboro race is being 
televised? 

THE COURT: Just a minute. 

A. So television — 
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THE COURT: Please, don't interrupt him. 

A. So — 

THE COURT: Go ahead. 

A. I'm sorry. 

So television is the primary reach vehicle, 
particularly for kids. 

With the decisions that we've made, the 
removal of billboard advertising and all other 
out-of-home advertising, and the removal of the 
magazines that we have made the decision to eliminate, 
when we reach the fall of this year, we will have 
reduced our advertising impressions, from the time 
prior to the MSA to that point in time, by 90 percent. 
By 90 percent. 

And the reason why is because billboards 
reach a lot more people than magazines, and now that 
we're removing from all of the major market magazines, 
we're going to reduce our advertising impressions by 90 
percent, which is very consistent with what the Surgeon 
General has recommended relative to lowering the 
prevalence of cigarette advertising in the United 
States. Those are the facts. 

Q. What has the Surgeon General and what has the 
public health community recommended about your spending 
over a billion dollars a year to promote your 
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cigarettes and make them seem glamorous and attractive 
to the 26 million people on your smokers' database? 

A. What the Surgeon General has said, what is -- 
is what I just said, which is that there needs to be a 
lowering of cigarette marketing, and that's what we're 
doing. And the primary cigarette marketing that the 
Surgeon General was concerned with was advertising. 

Q. In this one magazine, Esquire, I've showed 
you the two pages of Marlboro, the back cover of 
Marlboro, and then you have Merit in the same magazine, 
a full-page ad, which is a Philip Morris product, 
right? 

A. That's correct. 

Q. Merit. 

And another Philip Morris full-page ad for 
Parliament. 

A. That's correct. 

Q. You were asked a series of questions about 
fire safety, and you mentioned, I think, a project 
that's been ongoing for some ten years to produce 
fire-safe cigarette paper that will not ignite, 
correct? 

A. Well, I wouldn't describe it that way, no. I 
think the words I used were "reduced ignition 
propensity." It's not that the paper won't ignite. 
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What it does is it reduces the occurrence of a fire 
starting when a cigarette is lit -- that's lit is left 
unattended on fabrics. I wouldn't -- I wouldn't want 
to describe it as fire-safe, because it's a burning 
object, so I don't think you could describe it that 
way. 

Q. You would agree that in the history of this 
country, there have been a number of instances where a 
smoker has fallen asleep with a lit cigarette, caused a 
fire in the home and wiped out an entire family? 

MR. WEBB: Your Honor, I'm just objecting to 

relevancy. 

THE COURT: I don't know where we're going 
with that. We can talk sidebar, if you want. 

MR. ROSENBLATT: We talked for 15 minutes 

about it. 

(The following proceedings were had at 

sidebar:) 

MR. ROSENBLATT: They must have done 20 
minutes on fire safety and how hard they've worked to 
solve this problem, and the truth of the matter is, 
they've done nothing to solve this problem, and they've 
opposed legislation in New York. Every organization 
under the — under the sun was in favor of the 
legislation, which was proposed in New York — 
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THE COURT: To do what? 

MR. ROSENBLATT: -- and they opposed it. 

THE COURT: To do what? 

MR. ROSENBLATT: With a fire-safe paper to 
avoid — when you put down the cigarette or you drop a 
cigarette, that it will go out, be extinguished. 

THE COURT: So what you're telling me is 
other institutions or committees, or whatever you want 
to call them, made proposals to develop a 
fire-retardant type of paper, is that what we're 
talking about, for cigarettes, to avoid the fire 
hazards of smoking cigarettes, and the tobacco company 
opposed such legislation? 

MR. ROSENBLATT: Correct. 

THE COURT: Then what? What now? 

MR. ROSENBLATT: They opposed it. 

THE COURT: Okay. Now he's telling me that 
they're making them or researching it or whatever. 

MR. ROSENBLATT: They're researching it. 
Right. They're always researching. 

MR. WEBB: Your Honor -- 

MR. ROSENBLATT: But when they had the chance 
to support legislation, they didn't. 

MR. WEBB: Well, Your Honor, first of all, I 
guess — I'm not sure what courtroom Mr. Rosenblatt and 
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I have been in. He talked about it for 30 seconds on 
direct. 

All he said is one of the research programs 
the company was working on was to develop a type of 
paper that had speed bumps in it that would reduce the 
opportunity for a cigarette, when left unattended on 
fabric, to start a fire. 

He testified to that. That's all he said 
about it. He didn't say anything else about fire 
safety at all. 

This has already been ruled upon by you in 
the motion in limine. This is — this is a legislation 
lobbying as to what position -- I actually don't know 
the details of this particular legislation in New York. 
I know there was some legislation in New York, which I 
now understand there's actually some negotiations going 
on as far as what type of bill should come out of the 
state legislature that deals with this issue, although 
I'm not familiar with the details. 

But what I do know is this is one that's 
completely outside the scope of direct examination, but 
more importantly, it violates the motion in limine 
which you've already granted. 

THE COURT: It's not outside the scope. 

Let's put it in perspective. Once you opened the door 
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to this kind of thing, then the door is open and he can 
go through it. So it's not outside the scope. It may 
have other problems and it may have lobbying problems, 
which apparently it does. 

MR. WEBB: It definitely does, Your Honor. 
This was discussed in the motion in limine as one of 
the bills that Philip Morris had a right to take 
whatever First Amendment rights it had to lobby the 
bill. And I don't know the details, actually, and I 
don't want to -- but whatever it was, it clearly is 
irrelevant to — 

THE COURT: Yes. That's the problem. I can 
understand the company's position that: "We will fight 
any legislation that's imposed, but when we think it's 
in our best interest or the interests of the company or 
the interest of the public, we can voluntarily do 
something," which goes along with the same concept: 

"But we don't want it imposed upon us." 

I can understand that, and that's probably 
the view they took. But we are controlled and 
regulated by other doctrines which apply, as to trying 
to find somebody at fault for imposing legislation or 
lobbying for legislation. 

So I guess I'll have to sustain the objection 

on that. 
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(The sidebar conference was concluded, and 
the following proceedings were held in open court:) 

BY MR. ROSENBLATT: 

Q. Mr. Szymanczyk, it's your view and it's the 
view of Philip Morris, Inc. that none of your 
advertising is designed to get a nonsmoker to start 
smoking? 

A. That's correct. 

Q. Okay. 

A. We do not design advertising for that. 

Q. That has always been Philip Morris' view, in 
every courtroom and in every other forum, that your 
advertising is simply designed to get people who 
already smoke to switch to your brands, but it is not 
designed and it does not accomplish the goal of getting 
nonsmokers to start smoking? 

MR. WEBB: Your Honor, I object. It goes to 
relevancy. This was not covered at all on direct. I 
object on scope. 

MR. ROSENBLATT: Change. 

THE COURT: Okay. Overruled. Tie it up. 

A. I think -- I think we discussed this in my 
deposition, and I explained to you that it's generally 
the case in the consumer package business in mature 
categories, which certainly this is a mature category. 
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that advertising doesn't, in fact, play a role in 
getting people to join a category; it plays a role in 
having people make a decision about which brand they're 
going to use. 

And that doesn't surprise me that that's been 
the position of the company in the past. I think that 
would be the position of most companies in the packaged 
goods business about their advertising, because that's 
generally just what it does. 

BY MR. ROSENBLATT: 

Q. All I'm asking you, that's Philip Morris' 
position today on advertising, and as far as you know, 
that's always been Philip Morris' position? 

A. I don't know what it's always been, but — I 
mean, I haven't been there always, so I don't know what 
it's always been. 

Q. What you say today in a courtroom, and in 
every other public forum, is: "We don't market to 
kids"? 

A. I — 

Q. "And we have never marketed to kids," 
correct? 

A. Well, what I say is we don't market to kids, 
and I say that I have never seen an indication or been 
in a meeting or been involved in any circumstance in my 
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period of time with the company, since I joined in -- 
at the end of 1990, where I've ever heard anybody make 
any reference to trying to market to kids or propose in 
any way any sort of a plan to try to market to kids. 

I just have never seen that. I can't speak 
to the history of the company. I can only speak to the 
time I've been there. 

Q. Well, you could speak to the history of the 
company if you had chosen to study the documents of 
your company from the 1950s, '60s, '70s and '80s, which 

this jury had the opportunity to do during the 
nine-month Phase I trial, but you chose not to do that? 

MR. WEBB: Objection. Asked and answered 
several times. Your Honor. 

THE COURT: I think so. 

BY MR. ROSENBLATT: 

Q. No change there: "We don't market to kids 
today, and when I came to work for the company in 1990, 
we didn't market to kids, and in the decade that I've 
worked, Mr. Szymanczyk, for Philip Morris, we never 
marked to kids, we don't market to kids today," so 
there's no change, as far as you know? 

A. What I've shown you are a substantial number 
of initiatives that we've put in place, based on what 
the Surgeon General has indicated are things that we 
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can do to help have a positive impact on reducing 
underage smoking. 

So we put a lot of initiatives in place to 
try to do that, both from the point of view of youth 
smoking prevention programs, also from the point of 
view of marketing changes that we've made. 

So I've shown you a lot of things that are 
changes in the way we operate our business over the 
past two and a half years. So I disagree with you. 

Q. My question was simple, and it was direct. 

You say today you don't market to kids and 
since you've been with the company, that's what you've 
always said: "We don't market to kids," correct? Can 
I get a "yes" or "no" to that? 

A. In my time I've been with the company — I've 
answered your question -- I've seen no evidence of 
that. 

Q. Okay. So there's been no change since you've 
been with the company on this issue of marketing to 
kids, there's been no change because you say you don't 
market to kids? 

A. We have not marketed to kids, but there have 
been substantial changes in our marketing practices. 

Q. Your position today on the subject of whether 
Marlboros or Merits or Virginia Slims are addictive is: 
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"It depends on your definition, but anyone -- any 
smoker who is really motivated to quit can quit"? 

MR. WEBB: Your Honor, objection. This was 
covered yesterday. 

THE COURT: Yes. 

MR. ROSENBLATT: I'm going through — Your 
Honor, I'm — 

THE COURT: Well — 

MR. ROSENBLATT: Well, let me deal with this 
at sidebar, you know. 

THE COURT: Okay. I don't know. I haven't 
talked with you yet. 

MR. ROSENBLATT: I'd like to ask five 

questions. 

(The following proceedings were had at 

sidebar:) 

MR. ROSENBLATT: He doesn't want me to 
demonstrate, they can put on a witness for a day and a 
half, change, change, change, and when I'm trying to 
just go through -- I'm getting ready — I'm in my 
summary. I'm winding down. I want to go bop, bop, 
bop, no change. Everyone -- is it a little 
repetitious? 

THE COURT: Yes. 

MR. ROSENBLATT: So what? You know, so what? 
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MR. WEBB: Your Honor, that's the very thing 
you're not supposed to — 

MR. ROSENBLATT: It's really — 

THE COURT: Okay. There are ways of getting 
to that point without asking the same questions or 
making the same statements that were asked and made on 
cross yesterday or this morning. 

Every time you repeat a question, he's going 
to jump up and say, "Repetitious." 

MR. ROSENBLATT: But — 

THE COURT: No. 

MR. WEBB: Which is the same rule we covered. 

THE COURT: The point is, if it's covered and 
had been asked and answered, then it's ripe for 
argument. And then you can make your list, but if 
you're going to ask him the same question and get the 
same answer, then — 

MR. ROSENBLATT: After three days, it just 
sounds like the same question. It's really not the 
same question. It's really not. 

THE COURT: Same subject matter. I 
understand. But, I mean, he's got a right to object. 
And it sounded to me like the same question. 

MR. ROSENBLATT: Not really. Okay. 

THE COURT: You know where we're coming from. 
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Make your list and hammer it home on cross — I mean, 
on argument. Unless you've got a new question. 

(The sidebar conference was concluded, and 
the following proceedings were held in open court:) 

BY MR. ROSENBLATT: 

Q. Mr. Szymanczyk, a very direct question: Do 
you admit or do you not admit that in the past, your 
company, Philip Morris, Inc., sometimes known as Philip 
Morris USA, has lied and misrepresented to the American 
people the health effects and addictive nature of your 
products? 

MR. WEBB: Your Honor, objection. We covered 
this yesterday. We went through this whole area. I 
object. 

MR. ROSENBLATT: It's a totally different 

question. 

THE COURT: I don't think he's asked that 
question, or in that particular manner and area. 
Overruled on that question. 

Go ahead. 

A. I do not have personal knowledge of that. 

BY MR. ROSENBLATT: 

Q. So you don't know? Your answer is you don't 

know? 

A. I do not have personal knowledge of that. 
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That's my answer. 

Q. Do you, Mr. Szymanczyk, admit or do you not 
admit that in the past, Philip Morris, Inc. has 
conspired with other tobacco companies to mislead and 
deceive the American people about the health effects 
and addictive nature of your products? 

MR. WEBB: Objection. This was covered 
yesterday. Your Honor. 

THE COURT: Overruled. 

A. I don't have personal knowledge of that. 

BY MR. ROSENBLATT: 

Q. You still manufacture and market a product; 
you spend over a billion dollars marketing this product 
every year, which this jury has found to be a defective 
and unreasonably dangerous product; isn't that correct? 

MR. WEBB: Judge, objection. This is — he 
just covered exactly the same question yesterday, and I 
think again this morning. 

THE COURT: That one, I think, he did cover 

yesterday. 

BY MR. ROSENBLATT: 

Q. During, you know, direct examination, you 
went over your mission statement, you went over your 
core values, you talked about responsibility. I want 
you to answer this question for me, if you can. 
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How can it possibly be responsible for you, 
as part of this industry, to spend $6 billion a year 
marketing and glamorizing a product and sending 
encouraging materials to 26 million of your customers 
on your database, a product which is addictive and 
which kills over 400,000 Americans every year, how can 
that, by any definition of the word "responsible," how 
can that be a responsible action? 

MR. WEBB: Objection. Argumentative and 
repetitious. 

THE COURT: Yes, on both grounds. 

BY MR. ROSENBLATT: 

Q. The culture -- you talked a lot about the 
culture of Philip Morris. The culture -- the culture 
of Philip Morris is what it has always been; that 
whether it's the television ban on advertising or 
whether it's the warning labels, as Mr. Bible said: 

"We shall overcome these obstacles and just keep on 
selling our product to as many people as we possibly 
can," and when you get to a bottom line, that's the 
true culture of Philip Morris, isn't it? 

MR. WEBB: Objection. Argumentative. Asked 
and answered. 

THE COURT: No. That's not an argumentative 

question. 
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Overruled. 

A. Would you ask the question again? 

BY MR. ROSENBLATT: 

Q. Yes. 

When you talk about the corporate culture of 
Philip Morris, and you get to a bottom line as to what 
the corporate culture is, your attitude is, we have a 
legal product, and no matter how many people it kills 
every year, we're going to sell as much of that product 
as we possibly can, and our goal is to have the highest 
possible market share that we can? 

A. Well, no, that's not what our corporate 
culture is. Our corporate culture is that we recognize 
that we produce a product that can cause harm, but we 
also recognize that there are people in this country 
who choose to smoke, that are adults and have the right 
to make that choice; and they have the right to decide 
whether or not they want to be marketed to, and they 
have the right to decide which brands they want to 
choose from; and that we, as a manufacturer, have an 
obligation to find a way to reduce harm associated with 
our products, while at the same time providing 
consumers with what they wish to buy. 

Q. Is it true that your goal is to have the 
highest market share of the so-called shrinking 
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cigarette market that you can possibly have? 

MR. WEBB: Judge, this has been covered so 
many times. Asked and answered. 

THE COURT: Well, it has been covered in 
various ways, yes. But it seems like a rhetorical 
question. 

BY MR. ROSENBLATT: 

Q. So you're very -- you're very into this 
concept of adults having -- having the right to choose, 
to make this decision, and it's okay with you if they 
choose to play Russian roulette with their health; 
isn't that correct? 

MR. WEBB: Objection. 

THE COURT: Yes. Now we're getting 
argumentative. 

BY MR. ROSENBLATT: 

Q. You said that as part of the agreement with 
the attorneys general, the attorneys general actually 
wanted you to raise your prices; is that correct? 

A. That's correct. That's my understanding. 

Q. So is it fair to say that you and the 
attorneys general of this country made a policy 
decision that it was okay and that it was a good policy 
to gouge addicted smokers, as long as they were adults, 
by raising the price as much as you've raised them? 
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1 A. Is that a question? 

2 Q. Yes. That was a policy decision. Gouge -- 

3 gouge the addicted smoker. It doesn't hurt Philip 

4 Morris, it doesn't hurt your bonus, it doesn't hurt 

5 your salary, but gouge the addicted smoker, who has no 

6 choice but to pay the excessive price because he needs 

7 that cigarette? 

8 MR. WEBB: Judge, I object. It's now — it's 

9 argumentative. Your Honor. Object on the grounds -- 


10 

THE 

COURT: Well 

, it turned into an argument 

11 

MR. 

WEBB: Yes, 

it did 

• 

12 

MR. 

ROSENBLATT: 

Well, 

I just raised my 

13 

voice. It wasn't an argument. 


14 

THE 

COURT: No. 

It' s 

the content. 

15 

MR. 

ROSENBLATT: 

Just 

the way I talk. 

16 

THE 

COURT: The 

content of the question. 

17 

Every time you go back on 

it, you add more words, and 

18 

that becomes - 

— 



19 

MR. 

ROSENBLATT: 

Well, 

that's because of the 

20 

objections. 




21 

THE 

COURT: Well 

— 


22 

MR. 

ROSENBLATT: 

I can 

ask it the same way. 

23 

THE 

COURT: You' 

re the 

one that formulates 

24 

the questions. 




25 

MR. 

ROSENBLATT: 

But I 

don't formulate the 
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objections. 

THE COURT: All right. 

MR. ROSENBLATT: Let me — Nancy, would you 
read not the most recent question, maybe the one before 
that. 

That's okay. I know what I was asking. 

BY MR. ROSENBLATT: 

Q. Is it fair to say that in terms of 
negotiating the Master Settlement Agreement, that your 
company and the attorneys general made a policy 
decision that it was okay to gouge the addicted smoker 
by raising the price so that you would be in a 
position, you and the other companies, to meet your 
financial obligations under the Master Settlement 
Agreement? 

A. No. There was no policy decision that was 
made. But the attorneys general expected, obviously, 
with the amount of money that was required to be paid, 
that the pricing would likely go up, and that that 
would be a useful thing in terms of deterring underage 
smoking. 

Q. Is it fair to say that both the companies and 
the attorneys general recognized that although 
consumption might go down, or would go down, as a 
result of the price increase, the price increase from a 
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standpoint of the earnings flow would more than make up 
for the loss of smokers, so that you could meet your 
financial obligations under the agreement? 

A. I don't understand. I don't understand what 
you're saying. 

Q . It’s a hard concept. Okay. Let me try to 
ask it again. 

Okay. As I've understood your testimony, the 
companies and the attorneys general figured, okay, you 
raise the prices substantially, that's going to cause 
maybe kids at the low end, who can't afford to pay the 
prices for the cigarette, to drop out and not smoke, 
but my question is: Wasn't it understood by your 
company and the attorneys general that the price 
increase would more than make up in dollars for the 
smokers who were lost? 

A. I'm not aware of that. 

Q. But that's what happened? 

A. I don't think so, no. I don't think that's 
correct. 

Q. I thought you said on direct that the price 
increase enabled you, without selling assets, without 
having to borrow money, the price increase on the backs 
of the addicted smokers made it possible for you, 

Philip Morris, to meet your financial obligations under 
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the Master Settlement Agreement? 

MR. WEBB: Objection. Argumentative. 

THE COURT: No. Overruled. 

A. Well, we met our obligations under the 
agreement. We also lowered our profits to do that. So 
I don't — I don't really understand exactly what the 
point is you're trying to get at. 

Your question, if you — if what you've 
described you expect me to say is accurate, I can't say 
it is accurate. It wouldn't be. 

BY MR. ROSENBLATT: 

Q. I thought — I thought you said on direct 
examination that if you had not raised the prices, you 
would not have been able to meet your financial 
obligations that you agreed to under the Master 
Settlement Agreement, but by virtue of having raised 
the prices, you were, without selling assets and 
without having to borrow money? 

A. But it seems to me what you said in addition 
here is that that made up for all of the lost volume. 
That isn't necessarily the case. So I — I disagree 
with what your point of view is. 

Q. Do you have any qualms or does Philip Morris 
have any qualms, or second thoughts, about financing 
your obligations under the financial — under the 
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1 Master Settlement Agreement by raising prices to your 

2 customers, to your own customers, or you think that's 

3 okay, morally and responsibly? 

4 A. Well, we — we have no alternative but to 

5 collect the money to pay the payments, so if that 

6 necessitates a price increase to do that, then, yes, we 


7 

would raise our prices. 


8 

Q. Yes. Your alternative was not to 

voluntarily 

9 

enter into the Master Settlement Agreement, 

but you and 

10 

the other companies 

made a business decision and 

11 

decided to do that. 

correct? 


12 

MR. WEBB: 

Objection. Asked and 

answered. 

13 

THE COURT 

: Overruled. 


14 

BY MR. ROSENBLATT: 



15 

Q. Correct? 



16 

A. Yes, we did. 


17 

MR. ROSENBLATT: That's all I have. 

18 

THE COURT 

: Redirect? 


19 

MR. WEBB: 

There is. Your Honor. 

Would this 

20 

be a time for a break? I'll probably take 

15, 20 

21 

minutes. 



22 

THE COURT 

: How do you all feel? 

Need a 

23 

break, anybody? 



24 

Okay. We 

'll take a short break. 


25 

(A brief . 

recess was taken.) 
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THE COURT: Okay. We — 

MR. ROSENBLATT: I had neglected to put this 
in evidence. I used it, and I want to do that now. 

THE COURT: Okay. Without objection. 

You're going to be the rest of the afternoon, 


MR. WEBB: No. 

THE COURT: No? 

MR. WEBB: No. I won't be the rest of the 


10 

afternoon. 



11 


MR. 

ROSENBLATT: Did you have a chance to 

12 

read the 

argument on 

the next witness? 

13 


THE 

COURT: 

No. They're right here in the 

14 

book. I 

just 

got the 

book today. 

15 


MR. 

SMITH: 

I might say, before you do 

16 

that — I 

've 

been waiting to say this a long time — 

17 

mean, we 

get 

an appellate brief every day. 

18 


THE 

COURT: 

I'm sorry? 

19 


MR. 

SMITH: 

We get an appellate brief every 

20 

morning. 

I'd 

like to 

say. 

21 


THE 

COURT: 

Two mornings you've got them. 

22 


MR. 

SMITH: 

It's the second morning. 

23 


THE 

COURT: 

I got them for how many, 18 

24 

months. 




25 


MR. 

SMITH: 

We know what the Court's ruling 
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THE BAILIFF: Bringing in the jury. Jurors 
entering the courtroom. 

(The jury entered the courtroom.) 

THE COURT: All right. Be seated. 

Yes, sir. On redirect. 

MR. WEBB: Thank you. 

Good afternoon, ladies and gentlemen. 

THE JURY PANEL: Good afternoon. 

REDIRECT EXAMINATION 

BY MR. WEBB: 

Q. Mr. Szymanczyk, let me -- I'm going to try to 
ask you some questions limited to just areas covered by 
Mr. Rosenblatt and then -- just some of the areas he 
covered. 

He asked you some questions this morning and 
again right here at the end of the day on the subject 
matter about the fact that -- that Philip Morris is 
staying in business today selling cigarettes, while 
Philip Morris recognizes, as you've testified, that 
cigarettes can be harmful to people who smoke them. 

My first question is, sir, who gets to decide 
whether cigarettes remain a legal product sold in 50 
states of this nation? 

MR. ROSENBLATT: Objection, Your Honor. 

MR. WEBB: Judge, he covered — he's the one 
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1 that went into this whole area. 

2 THE COURT: Yes. In context of the question, 

3 all right. I'll go ahead and overrule the objection. 

4 BY MR. WEBB: 

5 Q. Who decides whether it remains a legal 

6 product in this country? 

7 A. I believe that's the Congress of the United 

8 States of America. 


10 

A. 

No, 

11 

Q. 

And 

12 

determine the 

13 

legally 

smoke 

14 

A. 

Yes, 

15 

Q- 

And i 

16 

certain 

that i 

17 

are of legal a' 

18 

state in 

quest. 

19 

A. 

Yes, 

20 

Q. 

Now, 

21 

cigarettes are 

22 

selling 

cigare' 

23 

morning, 

would 

24 

cigarettes in 1 

25 

A. 

No, 


Q. You don't decide that? 

A. No, I do not. 

Q. And the states, do they create laws that 


Q. And does Philip Morris do everything to make 


Q. Now, as long as the 50 states determine that 
ettes are a legal product, if Philip Morris stops 
ng cigarettes, and I think you mentioned this this 
ng, would that reduce the consumption of 

^ i~ f- «=> .<=; in T Tn i t f=*H I - a i - ^ 
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MR. ROSENBLATT: Objection. 

THE COURT: He may not be in a position to 
answer that question. 

MR. WEBB: Pardon? 

THE COURT: I'm not so sure he's in the right 
position to answer that question. 

BY MR. WEBB: 

Q. Well, you've told Mr. Rosenblatt this morning 
that if Philip Morris stops selling its cigarettes, 
that some other company would replace you; is that 
correct? 

A. I did say that, yes. 

Q. And you've said there could be some negative 
consequences from that. Do you remember giving that 
testimony? 

MR. ROSENBLATT: Same objection. This is 
all speculation. 

MR. WEBB: Your Honor, this is his — 

THE COURT: No, wait a minute. Wait a minute 
now. I think I know where you're going, but let's talk 
about this. 

(The following proceedings were had at 

sidebar:) 

THE COURT: I don't know, but it seemed 
likely that you're getting into the area of black 
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marketing? 

MR. WEBB: No, not black marketing, no. 

What -- I'll just explain where I'm going. I mean, he 
answered Mr. Rosenblatt's question this morning that 
there would be — that if Philip Morris just went out 
of business, that they could be replaced by others and 
that there could be negative consequences. I'm simply 
going to ask him to explain his answer. 

THE COURT: What do you mean by that? Do you 
know what he's going to say? 

MR. WEBB: I haven't talked to him. 

THE COURT: He may start talking about that. 

MR. WEBB: I can tell you what I believe 
he'll say, and it's not black market. He'll basically 
talk in terms -- not black market. He's going to talk 
in terms that other companies, either in this country 
or from -- who legally have a right to sell cigarettes 
in this country, don't manufacture their cigarettes 
with the same degree that Philip Morris manufactures 
its cigarettes. That's what he's going to testify to, 
and that's what he was starting to refer to this 
morning, and that's when Mr. Rosenblatt cut him off. 

THE COURT: You mean more inferior? 

MR. WEBB: Yes. Cigarettes that are not 
manufactured with the same quality, as far as tar and 
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nicotine, et cetera. He's not going to talk about 
black marketing, as far as I know. 

THE COURT: Well, you don't know, but — 

MR. WEBB: I'm pretty certain he's not. I'm 
going — I can ask him a leading question. I'm not 
trying to get into that, but he's the one that gave 
that answer -- 

THE COURT: I know. He gave the answer that 
it would have dire consequences. 

MR. ROSENBLATT: But it's speculation. He 
doesn't know what's going to happen. 

THE COURT: It is, in a sense, speculation. 

We know there's going to be competition. We already 
talked about the fact that if there's a price rise, 
there would be competitors coming in with lower prices, 
and that's one of the effects of high prices. What is 
the effect of a vacuum in the market? In a vacuum in 
the market, somebody has to move into it. Either the 
other companies are going to move into it or 
competitors from outside these four groups are going to 
move into it. 

MR. WEBB: And I can limit it to leading — 

THE COURT: Whether it's going to be higher 
priced or lower priced cigarettes or inferior 
cigarettes, that's totally speculative. 
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MR. ROSENBLATT: Maybe BAT would buy them 
out. You know, they make higher -- 

THE COURT: I understand. 

MR. ROSENBLATT: It's silly. 

THE COURT: I think he can talk about the 
fact that his void would be filled by either the 
current competitors or new entrance into the cigarette 
market, but the quality and kinds and make-up, no, I 
don't think he can. 

MR. WEBB: Your Honor, Mr. Rosenblatt -- 

THE COURT: He didn't get into it. 

MR. WEBB: Yes, he did. He started making a 
big deal about the fact that they're still -- he made a 
huge deal about we're still legally selling our 
product. 

THE COURT: That's right. That's what he's 
doing, selling his product, and if he goes out of 
business, somebody else would come in and sell a 
product. We don't know what they would sell. They may 
sell a better product, for all you know. 

(The sidebar conference was concluded, and 
the following proceedings were held in open court:) 

BY MR. WEBB: 

Q. If Philip Morris — in response to 
Mr. Rosenblatt's question, if Philip Morris went out of 


http://legacy.library.ucsf.e(fi^toil(tei1M|e^/pBUw.industrydocuments.ucsf.edu/docs/yyjl0001 


54198 



1 business tomorrow, are there other companies that would 

2 simply fill the void in the competitive marketplace, 

3 and the same number of cigarettes would be sold in this 

4 country? 

5 A. Well, there have been, over the last just few 

6 years, about 60 new tobacco manufacturers, both foreign 

7 and domestic, that have entered into the business, so 

8 certainly I think that would be the case. 


9 

Q. 

And, by the way, if Mr. Rosenblatt's question 

10 

is, if 

Philip Morris is out of business ■ 

-- how many 


11 

people 

does Philip Morris employ? 



12 


MR. ROSENBLATT: Objection, Your Honor. 


13 


THE COURT: Overruled. 



14 

A. 

There are about 13,000. 



15 

BY MR. 

WEBB: 



16 

Q. 

No jobs for them? 



17 

A. 

That's correct. 



18 

Q. 

If Philip Morris goes out of business, what 

19 

about - 

— who is the largest purchaser of 

tobacco in 

the 

20 

United 

States today? 



21 

A. 

Philip Morris USA. 



22 

Q. 

From U.S. tobacco farmers? 



23 

A. 

That's correct. 



24 

Q. 

By the way -- 



25 


THE COURT: That one I'm going 

to -- that' 

s a 
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violation of the previous rulings of the Court. 

So the jury will disregard that last series. 
BY MR. WEBB: 

Q. Well, let me ask you, during the history of 
our — during the history of this nation, have various 
segments of the economy had dependency on the tobacco 
market? 

A. Yes. 

Q. On — 

MR. ROSENBLATT: Objection. 

THE COURT: Counsel, come over here. 

(The following proceedings were had at 

sidebar:) 

THE COURT: There are limits about what the 
effect of an award would be, and one of the effects 
that you're trying to show is that the farmers are 
going to be injured. 

Well, you know, that's -- now you're talking 
about outside people who are not connected in any way 
with this company being affected, and you know that's a 
no-no. I told you specifically we're not going to get 
into that. 

MR. WEBB: Judge, respectfully, Mr. — he 
hammered this witness on this whole subject matter, 
that Philip Morris now knows that its products legally 
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harm people, why do we continue to sell the product. 

Now I have to show if we don't sell the product, 
somebody else would sell the product, and if we run out 
of business -- 

THE COURT: That wasn't the question at all. 

MR. WEBB: He did it twice. He did it this 
morning and this afternoon. 

THE COURT: It has nothing to do with the 
types of questions you just asked. It has nothing do 
to do with farmers, it has nothing do with 
distributors, and I want nothing further on that. 

That's a violation of the order in the first place, and 
you know it. It has nothing to do with anything else. 

If a competitor wants to come in, a 
competitor comes in, period. Flat out. But it has 
nothing to do with the questions you've asked, which I 
think were very improper. 

(The sidebar conference was concluded, and 
the following proceedings were held in open court:) 

BY MR. WEBB: 

Q. Now, this afternoon, or I guess this morning, 
Mr. Rosenblatt asked you a lot of questions on, I 
think, two or three different occasions regarding 
Philip Morris' stock price and the effect this case had 
on Philip Morris' stock price, and you told him the 
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stock price had dropped significantly in the last 
couple of years or so? 

A. That's correct. 

Q. Tell the jury how much. 

A. Well, let's see. I think it dropped 79 
percent, if I remember correctly. It went from about 
58 or $59 a share down to — the current level is about 
$25 a share, if I remember correctly. 

Q. Does this chart show us that stock price -- 
that drop you're talking about? 

A. That's right. 

MR. ROSENBLATT: Excuse me. Is this a chart 
that was used on direct? 

MR. WEBB: No. I did not use this on direct. 

MR. ROSENBLATT: I object to using it on 

redirect. 

MR. WEBB: Your Honor, he — 

THE COURT: You opened the door. 

MR. ROSENBLATT: Okay. 

BY MR. WEBB: 

Q. Explain to the jury what this chart shows 
about the drop in Philip Morris' stock price during the 
past couple of years. 

A. Well, it shows from the date of the MSA being 
signed to -- well, that's May 1st, and it's 
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approximately that level, that the -- that the 
shareholder price has gone down 59 percent, and that 
represents $79 billion of lost value to the 21 million 
shareholders of Philip Morris. 

Q. Now, you told Mr. Rosenblatt that that 
decline in that price was not just because of this 
case; you told him it was because of a thousand other 
cases included; is that right? 

A. That's correct. 

Q. And I believe you told us this morning that 
there's a number of cases similar to this case where — 

MR. ROSENBLATT: Objection, Your Honor. 

THE COURT: Okay. 

(The following proceedings were had at 

sidebar:) 

MR. ROSENBLATT: He doesn't know that there's 
any thousand cases. He doesn't have a handle — every 
time you asked him about other litigation — he was 
confused about the Minnesota case. He thought that was 
a class action. 

So let him go -- he's talking about the 
individual flight attendant cases. There aren't a 
thousand cases out there. There's nothing to say — to 
go into this — 

MR. WEBB: Wait a minute. Mr. Rosenblatt 
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tried to ask this witness whether that -- 

MR. ROSENBLATT: He said he didn't know. 

MR. WEBB: No. No. He said there was a drop 
in stock price, which he said was attributable to the 
Engle case, and the stock is going to go back up, so 
the jury should know they should award a large amount 
of punitive damages. 

THE COURT: He's talking about this term, a 
thousand cases. There aren't any thousand cases. 

MR. WEBB: No. There are more. He knows 
what the number is. 

THE COURT: Do you know there have been more 
than a thousand cases, individual cases? 

MR. WEBB: We've added them up. There's more 
than a thousand cases across the country that have been 
filed against Philip Morris, and some of them are 
combined — what he wants to do is say our liability is 
only in this case. He testified just in response to 
Mr. Rosenblatt's question that we're facing over $700 
billion in liability in other cases. 

I have a right to show that the stock price 
is not just the result of this case. 

He's the one -- he went into this on two 
different occasions, Your Honor, and I have a right to 
show the jury that there's other cases out there that 
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have caught -- that it's not -- 

THE COURT: You see, I'm having a real 
problem with that, because a lot of that hasn't come 
out. I'm trying to review what it is in litigation 
that you can actually talk about, and you can talk 
about obligations in litigation that have already been 
consummated. We know that there are those four, eight 
cases, whatever it was -- actually, there have only 
been three that have not yet been resolved by appeal, 
maybe four, and all of the rest are speculative, and 
I'm not so sure that's even part of the mitigating 
factors that could have — 

MR. WEBB: No. He — 

THE COURT: The cost of litigation is cost of 
litigation in these cases, but not the projected 
thousands of cases. You all got into that quagmire. 

You think you can do that. You have. 

When you start projecting the cost of what 
it's going to cost in those litigations cases, which 
nobody can determine, then you've got to open the door 
to all of the projected income over the years, and you 
don't want to do that. 

MR. WEBB: We already did, because the expert 
testified on projected income. 

THE COURT: I think it's all wrong, frankly. 


http://legacy.library.ucsf.ecfiiilinl(teriM|c^^dilw.industrydocuments. ucsf.edu/docs/yyjl0001 



54205 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


I don't think that's any part of this case. You're 
making it a part of this case, and it shouldn't be. 

MR. WEBB: But Mr. Rosenblatt -- I didn't do 

that. 

THE COURT: You started it. 

MR. WEBB: He did it. He started the cross 


examination. 

THE COURT: It started out in the beginning 

here. 


MR. WEBB: Your Honor, I'm just -- on cross 
examination I have a right to bring out there's more 
than the Engle case that caused this stock drop, 
because Mr. Rosenblatt clearly left the jury with the 
impression that -- 

THE COURT: I was very unhappy with the stock 
situation in the first place, because you don't have 
stock — 


MR. WEBB: I left it out. 

THE COURT: You left it out. Fine. He 
opened the door, and now I let you go through it, but 
this business of a thousand cases — 

MR. ROSENBLATT: Total speculation. 

THE COURT: — and all that — 

MR. WEBB: But, wait — 

THE COURT: Future litigation may affect the 
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stock market, okay, and that's as far as we can go, but 
as far as doing numbers -- 

MR. WEBB: Your Honor, can I at least bring 
out that there are a lot of cases out there with 
combined claims together that represent potential -- 

THE COURT: You don't know if any of them are 
going to win. 

MR. ROSENBLATT: Or going to go to trial. 

THE COURT: So you can talk about the fact 
that now it's already out there; that there's a future 
possibility of cases coming to court, and that may 
affect the stock market, and that's as far as you can 
go, because you can't tell how it's going to affect it. 

Let me tell you something about this case. 
When this case first started, the stock went up and 
everybody -- their eyes were wide open. How did the 
stock go up? They lost, and the stocks went up. 

So, you know, it's not a given, every time 
you file a lawsuit, the stock is going down. It's too 
speculative. 

MR. WEBB: Well, I'm going to ask — then I 
can ask one question regarding there's other 
liabilities that can affect the stock drop, other than 
what he asked -- he said it was only Engle. 

THE COURT: There may be other liabilities 
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which will affect the stock market, and it can affect 
it either way, up or down. 

(The sidebar conference was concluded, and 
the following proceedings were held in open court:) 

BY MR. WEBB: 

Q. You told Mr. Rosenblatt, in answering one of 
his questions, that Philip Morris faces a lot of other 
lawsuits that may have liabilities, as much as $700 
billion? 

MR. ROSENBLATT: Oh, I'm going to object. 
That's totally — 

THE COURT: Yes, that's exactly what I told 

you. 

MR. WEBB: That's what he — 

THE COURT: That's exactly what I told you I 
didn't want to talk about. All right. 

MR. WEBB: Your Honor — 

THE COURT: Suffice it to say, that there may 
be, in the future, other cases in which there may be 
some obligations which may affect the stock market, and 
that's as far as I told you you could go. Beyond 
that — so that's where we are. I think it's obvious. 

Let's move on. 

BY MR. WEBB: 

Q. Is other -- that stock drop, is that all 
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because of the Engle case? 

A. No. 

Q. Is there a lot of other litigation out there? 

A. Yes, there is. 

Q. For example, you told Mr. Rosenblatt you were 
testifying, you said, Monday in another case? 

A. I'm doing a deposition Tuesday in another 
case, yes. 

Q. What's — is that case — 

MR. ROSENBLATT: Objection, Your Honor. 

THE COURT: Sustain the objection. It has 
nothing to do with this matter. 

BY MR. WEBB: 

Q. Mr. Rosenblatt showed you a stock analyst 
report by a company called Burnstein. Do you remember 
that this morning, sir? 

A. Yes. 

Q. As far as stock analyses are concerned and 
the value of Philip Morris' stock, have some stock 
analysts actually valued your company at less than 
zero? 

A. Yes. 

Q. Explain that to the jury. 

A. Well, they take the current share price, and 

then what they do is they value each one of the 
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companies. So if you take the value of Kraft and if 
you take the value of Philip Morris International, the 
value of Miller Brewing, those businesses exceed the 
current stock price, just by themselves, in terms of 
value, which they calculate, then, to this business of 
having a negative value, actually. 

Q. But I take it in running — you don't believe 
you have a negative value to your business, do you? 

A. Well, no, I don't think -- I mean, I don't 
know, but I don't think we do. I hope not. 

Q. In fact, you told Mr. Rosenblatt that you 
find it -- you don't know how difficult it would be for 
someone to put a true value on your business today? 

A. I think that's correct. 

Q. Tell the jury why you say that. 

A. Because I can't predict what the liability is 
going to be for the business out into the future, and I 
think I've explained why that is. And so the business 
is only as good as what it can earn in the future. If 
the liability that it faces in the future is greater 
than what it can earn, then that would negatively 
impact its value. 

Any net worth of the company reflects what it 
has earned to that point in time. So that tells you 
what you have as a value to that point in time, if, in 
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fact, you were going to take your assets, pay off your 
liabilities and then look at the difference. 

So that's the — that's the dilemma that we 
face. We don't know what our earning's potential is 
going forward, because we are -- we have an 
unprecedented amount of litigation that we face, 
including the compensatory damages in this case, and so 
it's impossible for us to contemplate what the future 
is. 

Q. And as far as Mr. Rosenblatt showed you, a 
stock analyst report, and I think you told him, well, 
that it didn't look like the people in the marketplace 
were paying much attention to them. Why do you say 
that? 

A. Well, because the analysts recommend buy, but 
nobody buys. 

Q. Is that why you -- 

A. That's why the stock price is going down. 

Q. Is that why you're here? 

A. That's right. 

Q. Now, Mr. Rosenblatt asked you a question, I 
believe it was yesterday, if it wasn't true that the 
states — if it was true that the states spend the 
tobacco MSA money in such a way that no individual 
benefits, and you told him you didn't know if you could 
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agree with that. Do you remember that yesterday? 

A. That's right. 

Q. In fact, do some of the states spend money so 
that individuals do benefit? 

A. Oh, yes. I mean, the state of Florida — 

MR. ROSENBLATT: Objection. Your Honor, we 
covered that. 

THE COURT: In the context of which the 
question was asked, this answer is inappropriate. It 
was only asked in a very narrow sense, as to victims 
being benefited by the outcome of that case. 

The terms and conditions of the MSA 
settlement are entirely a different subject matter, 
because I think -- I have to tell this to the jury 
sooner or later. Somebody is going to have to tell 
them that the money that was paid to the states can be 
spent by the states any way the states wish, and they 
can spend it on roads if they want, or they can spend 
it on buildings and education, but it doesn't go to the 
victims of the tobacco situation. 

There's a big difference between the two. I 
think the jury ought to know that at this point. So 
that question is inappropriate. 

MR. WEBB: Can I bring out how Florida spends 

the money? 
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THE COURT: No. 

BY MR. WEBB: 

Q. Now, yesterday, in response to one of 
Mr. Rosenblatt's questions, you indicated that the 
state — you said that the state attorney general cases 
were similar in many ways to this type of lawsuit. 

My question, sir, in connection with the 
Florida Settlement Agreement, which is marked as -- 
I'll give it -- it's marked as Exhibit 40098, if you'll 
turn to that Florida Settlement Agreement, if you look 
at Page 10 of the Florida Settlement Agreement, does it 
provide that actually Florida's punitive damage -- 

MR. ROSENBLATT: Your Honor — 

THE COURT: Let me take a look at that. Let 
me have the evidence. 

Let me see what we're talking about here. 

What page are you on? 

MR. WEBB: Page 10, Your Honor. I can show 
you at sidebar, if you'd like. 

THE COURT: Please. 

(The following proceedings were had at 

sidebar:) 

MR. WEBB: Right here. Your Honor. What I 
intend to bring out, as far as similarities, that the 
state of Florida case actually settled punitive damages 
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1 claims. 

2 THE COURT: Wait. Wait. I need to see if 

3 they have. There seems to be a dispute about that. 

4 MR. ROSENBLATT: This is something you made 

5 abundantly clear. They could not take the position 

6 that that would be punishment. Your position all along 

7 is the Master Settlement Agreement relates to financial 

8 obligations. They're trying to show there that they've 

9 been punished. 


10 


MR. 

WEBB: 

No. 



11 


MR. 

ROSENBLATT: 

Everything they're doing — 

12 

we come 

up here; we 

have a 

sidebar; 

Your Honor makes a 

13 

ruling; 

Mr. Webb is 

super- 

experienced; goes back; 

14 

pretends 

he misunder 

stood 

you. He' 

s done that 20 

15 

times. 






16 


MR. 

WEBB: 

Wait 

a minute. 

Mr. Rosenblatt -- 

17 


MR. 

ROSENBLATT: 

He pretends. 

18 


MR. 

WEBB: 

That 

came out 

in your cross 

19 

examination. 

That came out in your 

cross examination, 

20 

not — 






21 


THE 

COURT: 

This 

doesn' t 

delineate what 

22 

punitive 

damage — 




23 


MR. 

WEBB: 

It's 

Florida's 

punitive damages. 

24 


THE 

COURT: 

It doesn't delineate which 

25 

damages 

are for punitive and which 

are compensatory. 
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It doesn't say that at all. It does say, "Settle all 
claims, including punitive damages." 

MR. WEBB: That's what I'm going to bring 
out. There are similarities -- in response to 
Mr. Rosenblatt's question yesterday, he said there were 
similarities between the AG case and this case, and 
Mr. Rosenblatt did not let him complete his answer. 

And his answer is that, for example, the punitive 
damages claim in this case and the punitive damages 
settled in the state of Florida case -- 

THE COURT: Without delineation of the 
settlement, I'm not going to allow it. 

MR. ROSENBLATT: Besides which, our case was 
filed first. 

THE COURT: Yes. I understand. 

(The sidebar conference was concluded, and 
the following proceedings were held in open court:) 

BY MR. WEBB: 

Q. Several times during Mr. Rosenblatt's 
questioning yesterday, he asked you how Philip Morris 
was going to be held accountable for the misconduct 
that this jury has found that Philip Morris has engaged 
in. 

As far as accountability, Mr. Szymanczyk, 
would you please tell the jury — I think you've 
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already given this answer, but tell us, how is it that 
you calculated the estimate of $1.2 trillion in 
compensatory damages, just for this case alone? 

MR. ROSENBLATT: Objection, Your Honor. 

THE COURT: It's totally speculative, and 
I've already went through this. 

MR. ROSENBLATT: Why do we have sidebars? 

THE COURT: Sustain the objection. 

BY MR. WEBB: 

Q. Let me ask it — sir, the amount of 
compensatory damages in this case, do you believe that 
will hold Philip Morris accountable? 

MR. ROSENBLATT: Objection, Your Honor. 

THE COURT: Let me see what the last question 

was . 

I don't understand the question. If you read 
the question: "The amount of compensatory damages in 
this case." What does that mean? "Do you believe will 
hold Philip Morris accountable?" I don't understand 
it. 

MR. WEBB: I'll rephrase the question. 

BY MR. WEBB: 

Q. The estimate you gave the jury on cross 
examination by Mr. Rosenblatt, of what your estimate 
was of what the compensatory damages could or would be 
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1 in this case -- 

2 MR. ROSENBLATT: This just repeats what 

3 you've sustained. Your Honor. 

4 THE COURT: See, I don't want to speculate 

5 about the future, because there is total speculation on 

6 numbers of cases and amounts, and that is the problem, 

7 which I didn't want to get into in the first place, and 

8 I don't think we ought to get into at this stage. 

9 Sustain the objection. 

10 MR. WEBB: He asked about accountability. 

11 THE COURT: Accountability has nothing to do 

12 with that and the future at this point. 

13 BY MR. WEBB: 

14 Q. Now, yesterday, Mr. Szymanczyk, 

15 Mr. Rosenblatt held up a number of magazines yesterday 

16 afternoon to show you some recent Marlboro and 

17 Parliament ads, and I think Merit ads. Do you remember 

18 that yesterday? 

19 A. Yes. 

20 Q. I think the first one he held up was the May 

21 2000 issue of, I guess it's pronounced Elle magazine, 

22 spelled, I think, E-L-L-E. Do you recall that? 

23 A. Yes. 

24 Q. Sir, is that one of the magazines that Philip 

25 Morris has now suspended all cigarette advertising in? 
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1 A. Yes. That's correct. 

2 Q. He then held up the May 2000 Glamour 

3 magazine. Is that one of the magazines Philip Morris 

4 has now suspended all cigarette advertising in? 

5 A. Yes. That's correct. 

6 Q. I believe he then held up Sports Illustrated. 

7 Is that one of the magazines Philip Morris has now 

8 suspended all cigarette advertising in? 

9 A. Yes. That's correct. 


Q. And Vogue he held up. Is that one that 
Philip Morris has now suspended all cigarette 
advertising in? 

A. Yes. I believe that's correct. 

Q. He then held up the June 2000 Cosmopolitan 

magazine. Is that one of the magazines Philip Morris 
has now suspended all cigarette advertising in? 

A. Yes. 

Q. And then he held up the May 15th 2000 People 
magazine. Is that one of the magazines Philip Morris 
has now suspended all cigarette advertising in? 

A. Yes. 

Q. He then held up a magazine called Premier. 

Is that one that you've suspended advertising in? 

A. Well, I think so. 

Q. If you remember? 


10 

Q. 

11 

Philip M 

12 

advertis 

13 

A. 

14 

Q- 

15 

magazine 

16 

has now 

17 

A. 

18 

Q. 

19 

magazine 

20 

has now 

21 

A. 

22 

Q. 

23 

Is that ' 

24 

A. 

25 

Q. 
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A. I'm not sure, but I think that's right. 

Q. And he held up the June 2000 Hot Rod. Is 
that one you've suspended advertising? 

A. Yes, it is . 

Q. Now, Mr. Rosenblatt asked questions yesterday 
in which he asked you what the total revenues would be 
in a given year based on what Philip Morris sells in 
the marketplace, and you told him that would total 18 
to $19 billion, but Philip Morris doesn't get to keep 
most of that money? 

A. That's correct. 

Q. Explain that to the jury. 

A. Well, revenue, those are the sales dollars, 
so you sell the product for a price to your customers. 
In the sales price of cigarettes, manufacturers collect 
tax for the federal government. There's something 
called a federal excise tax, so that money has to be 
collected with each pack of cigarettes that's sold on 
behalf of the federal government and then paid to the 
federal government. 

We collect Master Settlement payments that we 
have to make, as a part of the revenue. We collect the 
money to pay for the tobacco we buy and the packaging 
and the materials, the salaries and benefits for our 
people in the operations of the business. All of that 
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money gets collected as a part of revenue. 

And so, after you paid out all of your 
expenses from your revenue, the difference between your 
revenue and all of your expenses is your profit for a 
year. 

Q. And that profit, whatever it is in a given 
year, just take last year, is that profit that's earned 
by Philip Morris, does that end up in the form of your 
assets that are on your balance sheet. 

A. Yes. After you pay income tax on your 
profit, then the remainder would become part of 
retained earnings on your balance sheet? 

Q. So the balance sheet that you showed the jury 
for year-end 1999, that shows basically — basically 
that shows what is left of your revenues as it ends up 
in your assets? 

A. That's correct. 

Q. Now, yesterday, during the course of 

Mr. Rosenblatt's questioning, he suggested to you that 
something that's addictive, that means somebody could 
never quit using that product, and you told him you had 
never heard of that definition? 

A. That's correct. 

Q. Had you, prior to Mr. Rosenblatt using that 
yesterday in his questioning, have you ever heard of 
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1 

anyone 

in the scientific or medical community that 

2 

defines 

addiction in that way? 

3 

A. 

No. 

4 

Q. 

In fact, based on your knowledge, even the 

5 

people 

who are addicted to things like alcohol or 

6 

cocaine 

or heroin, there's no doubt they're addicted, 

7 

but can 

they quit? 

8 

A. 

Yes. 

9 

Q. 

Or some can quit? 

10 

A. 

They quit all of the time. Yes. 

11 

Q. 

So just to be clear about this, even though 

12 

you' ve 

told the jury, you've told Mr. Rosenblatt, 

13 

people 

can quit smoking, does Philip Morris believe and 

14 

publicly state that smoking is addictive? 

15 

A. 

Yes. 

16 

Q. 

And you're saying that on your Web site as of 

17 

now; is 

that correct? 

18 

A. 

That's correct. 

19 

Q- 

And after you tell people on the Web site 

20 

smoking 

is addictive, do you then go on to refer on 

21 

your Web site to how the public health community today 

22 

defines 

addiction and how they determine that 

23 

cigarettes are addictive? 

24 

A. 

Yes. 

25 

Q- 

Right on your Web site? 
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A. That's correct. 

Q. Now, Mr. Rosenblatt, yesterday and today, 
asked you a series of questions about your decision 
regarding Philip Morris' magazine advertising, and 
whether you knew anything about it at the time of your 
deposition. 

A. Yes. 

Q. And whether your -- and the decision that you 
made to suspend magazine advertising in 42 magazines. 

And you told him that you could show him that 
there's three letters that you'd sent to Attorney 
General Gregoire; is that correct? 

A. That's correct. 

Q. Just summarize for the jury, briefly, just 
briefly, the history of when this issue first came up 
and when it got resolved by you at Philip Morris. 

MR. ROSENBLATT: We're going into the AG's 
again, Your Honor. 

THE COURT: No. I think he's talking about 
the time frame, when the issue first arose and it got 
resolved, the time span in between the two, without any 
reference to the substance of the communication. 

MR. WEBB: All right. 

BY MR. WEBB: 

Q. I'll try to — did the first time this topic 
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came up, was it in December of 1999? 

A. Yes. It was in December of 1999. 

Q. Can you give a brief -- how did the issue 
come up? 


A. Well, we had — we had -- 

THE COURT: That's really not necessary. The 
point is it came up; it was discussed, and it came to 
fruition as of a certain date. That's what we're 
talking about. 

BY MR. WEBB: 

Q. Was there -- was there ongoing dialogue with 
the attorneys general about this issue starting way 
back in December? 


MR. ROSENBLATT: objection — 

MR. WEBB: Your Honor, can we have a sidebar 

on this? 


THE COURT: He could have been talking to the 
man down the street. It didn't make any difference. 

The point is there was a discussion. They made a 
decision, and the question is, when did it first start 
and when did it end? It doesn't make any difference 
what happened in between. 

And then we can relate it to what happened at 
the deposition. That's all that's necessary for this 
subject matter at this point. 
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BY MR. WEBB: 

Q. When did the subject matter first come up in 
talking to somebody about it? 

A. It came up in December of 1999. 

Q. Now, I don't want you -- after it came up, 
did you then do some internal review and analysis of 
the issue? 

A. Yes. We began a review process. There were 
several different topics that we started to review on. 
The first was back covers. We completed that process, 
and then made a decision, relative to back covers, to 
remove our advertising on back covers in April. 

And then we had begun an analysis of MRI 
readership data, and actually concluded a portion of 
that analysis and made a decision in, I believe it was 
in late May, to remove our advertising from Sports 
Illustrated and Rolling Stone magazine. 

And we also then were able to acquire some 
research called Simmons data. We completed our MRI 
analysis, and we did an analysis of Simmons, and then 
we made the decision to remove our advertising, as I 
stated in my testimony, from the 54 books that they do 
readership data for on 12 to 17-year-olds. 

Q. And the decisions that you made, did you make 
those in the regular course of your business 
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activities? 

A. Yes, we did. 

Q. I mean, your decisions don't stop because, 
for example, Mr. Rosenblatt is deposing you, does it? 

A. No. 

Q. Or that a trial is going on? 

A. No. 

Q. You still have to make decisions? 

A. That's right. 

Q. And these folks you were talking to, whoever 
they were, about this issue, did those — did that 
discussion carry on throughout this last six-month 
period, about how to deal with this issue? 

A. Yes, it did. 

Q. By the way, you told Mr. — in the MSA 
itself, is there anything at all in the MSA that would 
give us any guidelines about what magazines you or the 
other tobacco companies can advertise in? 

A. No. 

Q. Is there anything in any FDA rule or 
regulation that would tell us that? 

A. No, not that exists today. 

Q. Is there any way to resolve it other than to 
have some meaningful discussions with people about what 
the best way to do it is? 
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A. No. 

Q. In fact, as of today, what is your proposal 
about what to do on a going-forward basis, as far as 
getting accurate data that people can rely on to 
determine what magazines to advertise in? 

A. Well, it's to -- it's to work with both 
publishers and with the readership services, to develop 
a standard methodology that — that I think people 
outside of the industry would feel comfortable relying 
on, and then to put that methodology in place to cover 
all of the publications, and set the standards so that 
they would apply to the industry, and then to use those 
standards to choose advertising people. 

Q. Are you participating in a dialogue right now 
to get that done? 

A. Yes, we are. In fact, right now, when I 
leave here, I'll be going to a meeting on that subject. 

Q. Now, I think, in answering Mr. Rosenblatt's 
questions, I think it was this morning, regarding your 
stock options that you have, that vest in the future, I 
guess, if you're still at Philip Morris, I guess, as a 
businessman, I guess you told Mr. Rosenblatt you don't 
know if you'll be at Philip Morris a year or two years 
from now; is that fair to say? 

A. That's fair, yes. 
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Q. Do you have any plans to leave Philip Morris? 

A. No, I do not. 

Q. Have you seen any indications that your 
superiors are unhappy with your -- let me ask this 
question. 

You told the jury a lot about changes and 
things that you've done at this company during the two 
and a half years you've been in the chair as CEO. Have 
you seen any indication that any one of your superiors 
at Philip Morris Companies are unhappy with your 
performance? 

A. No. 

Q. In fact, would the salary increases 
Mr. Rosenblatt discussed with you this morning indicate 
there appears to be satisfaction with your performance? 

A. That's correct. 

Q. But if a year from now or two years from now, 
if you were no longer the chief executive officer of 
Philip Morris, somebody else took over, you moved on to 
something else, tell the jury, what are you doing or 
what have you done to institutionalize into the fabric 
of Philip Morris these changes in this culture and the 
mission and core values that you've been telling the 
jury about for the past couple of days? 

MR. ROSENBLATT: Objection. It's 
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repetitious. 

THE COURT: Yes. I think you spent the whole 
day yesterday doing that. 

MR. WEBB: Well, Your Honor, I can go into 
what he's done to institutionalize it into the company. 

THE COURT: Well, we better talk about what 
you're talking about, because I don't know what you're 
talking about. 

(The following proceedings were had at 

sidebar:) 

THE COURT: He's done something more than 
he's already testified about? 

MR. WEBB: I don't — I couldn't talk to him. 
Judge, so I don't -- I'm doing redirect now, but I 
think he's done things to make sure that employees 
understand that the fabric and culture of this business 
has already been changed, so that if he does leave, 
that it's not like him leaving and the whole thing — 

THE COURT: He's talked about that. He 
talked about the mission statement and the core values, 
and he's talked to all these people and instructed them 
and lectured them. 

MR. WEBB: Right. 

THE COURT: He's talked about that. 

MR. WEBB: Right. 
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THE COURT: You think he's done something 
more than that? 

MR. WEBB: I think he's done something with 
the structure of the firm, to make sure people's 
evaluations are always based on their adherence to core 
values and the mission statement, so that people — so 
that when he leaves, it will already be part of the 
performance institutional structure of the firm, so it 
won't dissipate when he leaves. And Mr. Rosenblatt is 
the one that went into this. I didn't go into this. 

THE COURT: How did we get so far afield of 
everything? 

MR. ROSENBLATT: More fundamentally — 

THE COURT: I thought it was a very simple 

case. 

MR. ROSENBLATT: It is a simple case. More 
fundamentally, this is just -- this is just nonsense. 
Whatever his intention may be, when a CEO gets fired 
and a CEO -- a new guy comes in, he can hire, fire; he 
can spit at the mission statement, at the core values 
statement. 

MR. WEBB: That's your view. That's -- 

MR. ROSENBLATT: That's not my view. That's 
reality. That's life. 

MR. WEBB: I don't think that's reality or 
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life. 

THE COURT: The trouble is, once you get into 
this thing, it sounds like it's written in stone, and 
it's not. 

MR. WEBB: 1 guess -- Judge, he went into it. 
I guess I can have this witness testify to what he 
believes anyway, can't I? 

THE COURT: I'm trying to figure out where it 
fits into the issue of punitive damages. 

MR. WEBB: That the changes stay permanent. 

He wants to leave the impression that the changes are 
going to change tomorrow. I have a right to show 
that's not what this man has been doing. He's been 
trying to put it in place. Whether he's there or not, 
it's there. 


That's clearly relevant to punitive damages. 
Mr. Rosenblatt suggested this morning that the magazine 
policy could change tomorrow, to use Mr. Rosenblatt's 
words. I have a right to show that's not going to 
happen. 

THE COURT: You don't know it's not going to 

happen. 

All right. One or two questions on this 


issue. 


MR. WEBB: I intend to make it very short. 
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THE COURT: Yes. Real short. Okay. 

(The sidebar conference was concluded, and 
the following proceedings were held in open court:) 

BY MR. WEBB: 

Q. My question, sir, was: Just briefly, not a 
lot of explanation, what have you done to try to 
institutionalize your mission in your core value 
changes, so that if you leave, they do survive? 

A. Well, look, here's what I've done. I wrote 
the mission for this company, and following that, I put 
in place leadership in the company to help carry out 
that mission. 

Now, my intention is, as long as the 
opportunity exists for that mission to be fulfilled, I 
intend on leading these people, and I'm obligated to 
lead these people in getting that done. If I get run 
over by a truck, then the reason why I've put people in 
Pi ace that I believe have the potential to succeed me 
is so, in that kind of an event, there's somebody who 
can continue to lead the company to fulfill the 
mission. 

But my intention is to do this. That's why I 
wrote it, and my intention is to fulfill it. 

Q. Mr. Rosenblatt asked you some questions about 
your salary, and you told him that you received what 
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you considered to be a significant amount of money for 
your job. I mean, you get paid well. 

A. I do. 

Q. Is your compensation in line with what other 
CEOs of major companies are paid? 

A. Yes, it is. 

Q. Now, as with most chief executive officers of 
corporations, is part -- is part of your compensation 
plan, a significant part of your plan, is for you to 
receive your compensation in what is known as stock 
options that you mentioned to Mr. Rosenblatt this 
morning? 

A. Yes. 

Q, Just explain to the jury briefly, what are 
stock options? 

A. Well, a stock option is the right to buy 
shares of stock at a specified price. So when you 
receive a stock option, it's typically for the price of 
the stock on that day. And typically, there's a 
ten-year time span on a stock option. So sometime in 
that ten-year period or at the end of that ten-year 
period, whatever the stock price is on that day, you 
can still buy the stock at that original price from the 
day you got it. 

If the price ten years out is the same as it 
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was the day you got the option, then the option has no 
value. If the price is below, the option has no value. 
If the price is above, then the value of the option is 
the difference between the price it was issued at and 
the price of the stock at that point in time. 

Q. Because of the litigation liability faced by 
your company, and because of what this chart shows has 
happened to the stock of the Philip Morris Companies, 
can you just tell the jury, what impact does that have 
on the value of your options and the effect on your 
personal net worth? 

A. It's a negative $11 million. 

Q, That you've lost? 

A. That's correct. 

MR. ROSENBLATT: Well, I object to that. 

He's lost nothing. 

THE COURT: Overruled. 

BY MR. WEBB: 

Q. Sir, let me -- the chart that Mr. Rosenblatt 
showed you regarding comparing Marlboros to the youth 
prevention smoking department, Chart '91 — Courtney, 
can I get that out? 

Mr. Rosenblatt showed you this exhibit that 
you used during your direct examination, and 
Mr. Rosenblatt asked you if this was not misleading 
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because it didn't contain promotional money, as well as 
advertising money. 

Do you think this chart is in any way 
misleading? 

A. No. This is a -- this is an apples-to-apples 
comparison. It compares the expenditure for buying 
advertising for Marlboro and the expenditure for buying 
advertising for youth smoking prevention. 

Q. Promotional includes -- what do you mean by 
price discounts that are considered promotional? How 
does that work? 

A. Well, we charge what's called a list price 
for the product. That's the standard price at which a 
wholesaler buys a product and a retailer buys it from a 
wholesaler with some mark-up, and then from time to 
time we'll offer retailers a discount; so, for example, 
25 cents a pack or 30 cents a pack, to reduce the price 
in their store, on a pack of cigarettes. Okay. 

Q. And like, for example, this is the — you 
don't include in this number that type of promotional 
price discount -- 

A. No. 

Q. — for Marlboro? 

A. Pricing is what it is. 

Q. But there's no -- is there any promotional — 
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is there any price discount for the youth smoking 
program? 

A. No. 

Q. You couldn't compare those two? 

A. That's right. 

Q. This is actually comparing the total amount 
of money you spend to advertise your largest brand, 
best-selling brand of cigarette, compared to the money 
you spend to advertise your youth smoking program; is 
that right? 

A. That's correct. 

Q. Now, Mr. Rosenblatt showed you a Center for 
Disease Control study, I think published last week, and 
asked you questions as to whether that supports your 
testimony that you believe there's been a reduction, at 
least a general reduction in the trend of youth smoking 
between 1997 and 1999, and you told him you thought the 
CDC study supported your position; is that correct? 

A. That's my recollection, yes. 

Q. Explain that to the jury. Why do you think 
the CDC study supports your conclusion? 

A. Well, my recollection is that in terms of 
incidence of smoking among the measured age groups, 
there has been a drop since 1997, through 1999, which 
is the current measured period, and that that drop is 
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consistent with what I've seen in two other studies 
that have come out over the last number of months. 

Q. And you told Mr. Rosenblatt -- you referred 
to one of those, I believe, as the University of 
Michigan study? 

A. That's correct. 

Q. Let me hand that study to you. Let me hand 
to you what I've marked as Exhibit 40057 and just ask 
you to tell the jury generally what that exhibit is and 
what does it show regarding the trend in youth smoking 
in this country between 1997 and 1999? 

First of all, what is the study? 

A. Well, this is called -- I believe it's called 
the Michigan Monitor, and it's an annual study done by 
the University of Michigan on incidence of youth 
smoking, and it's done at various grade levels. 

I mean, the best way to look at this study is 
to look at trends in what they call 30-day prevalence 
of cigarette smoking for 8th, 10th and 12th graders, 
and they've got a little chart here, and essentially 
what it shows is what — what is the same thing that 
was shown, as I recollect, in the CDC-announced 
information, which is a ramp up in the '90s through 
'96, '97 and then a trend line down. 

You see on this chart — you see it in all 
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three grade groups, you see how the trend line has 
begun to turn the other way. 

Q. And that's about the time that the states 
started spending tobacco money to discourage kids from 
smoking, and other programs like yours kicked in; is 
that right? 

A. That's right. There were a lot of programs 
that have kicked in during that period of time. 

Q. Including -- including a specific program 
here in the state of Florida; is that correct? 

A. That's correct. 

Q, You mentioned you saw a study in Florida 
which shows that that program worked very well; is that 
correct? 

A. That's correct. It shows similar results. 

Q. Let me hand to you that study, sir, marked as 
Exhibit 400456, and tell the jury what that exhibit is 
and what it shows as far as the trend in youth smoking. 

A. This is called a 2000 Florida Youth Tobacco 
Survey Result. What it says is: "Since the 
implementation of youth tobacco use prevention and 
reduction activities, beginning in the spring of 1998, 
current 30-day cigarette use declined by 54 percent 
among middle school students and by 24 percent among 
high school students." 
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MR. WEBB: That Esquire that Mr. Rosenblatt 
marked right at the end. 

Thank you. 

BY MR. WEBB: 

Q. So the jury understands, you told the jury 
about a decision you had made to take cigarette 
advertising completely off the back of all magazines in 
America, is that right? 

A. That's correct. 

Q. Now, when did you make that decision, sir? 

A. It was at the end of April. 

Q. Okay. And tell the jury, what is it you then 
do to implement it so that what is on the back of a 
cover like this, Esquire, no longer ends up on the back 
cover? What has to happen? 

A. Well, you have commitments to publishers, so 
you're committed on purchases through a contract, 
through certain periods of time. What we've done is 
we've advised all of the publishers, as many as we 
could, we got them to replace back covers with youth 
smoking prevention advertising — 

MR. ROSENBLATT: Objection. It's totally 
repetitious. 

A. — for adults, parents. 

THE COURT: Overruled. 
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Go ahead, sir. 

A. — for parents. And others are still 
working their way out. 

I've already seen back covers change on a 
number of magazines, and some are on their end 
editions. I think by July, they'll all be gone. 

BY MR. WEBB: 

Q. July of this year? 

A. Yes. We have the same circumstance on 
readership. We've made that decision. We announced it 
to publishers, and now that will end. It will be the 
September issues by the time all of that advertising is 
gone. 

Q. Now, later this afternoon, I heard you tell 
Mr. Rosenblatt in response to one of his questions, 
that if you look at the full scope of what Philip 
Morris has done in removing outdoor advertising, 
cutting back on magazine advertising, et cetera, that 
there's actually been a 90 percent reduction in what 
are known as advertising impressions? 

A. That's correct. 

Q. Can you explain, what are advertising 
impressions and how did this come about? 

A. Well, when you think about advertising, you 
look at really the number of ads seen by how many 
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people, so if you take the total number of looks in a 
magazine, if you will, that would tell you impressions. 
So if you take all of the ads you run during the year 
and then you calculate all of the number of people who 
have seen that ad, that tells you what the impressions 
are. 

And in the industry, advertising industry, 
that's what people measure. They measure advertising 
impressions. So on television, they measure how many 
people viewed the show; on billboards, they measure how 
many people saw the billboard, in a month. Typically 
impressions are measured on a monthly basis per 
thousand people. 

And then in magazines, they measure the same 
thing, how many people saw the advertising in the 
magazine. And that's how you calculate impressions. 

You calculate how many per month you had, and then you 
can calculate what the reduction is. 

So if you look at the impressions per month, 
prior to the time billboards came down, to the 
impressions per month that we projected from October, 
that's a 90-percent reduction, approximately. 

Q. Are you pretty pleased with that? 

A. Yes, because as I've reviewed the Surgeon 
General's Report on youth smoking prevention that's 
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published by the CDC, one of the key factors here is 
lowering the prevalence of cigarette marketing in this 
country so that kids who — many of whom have a feeling 
that smoking is more prevalent than it really is don't 
draw that conclusion from marketing activities that 
take place as manufacturers compete in a declining 
business. That's -- that's my objective, or one of my 
objectives is to get them down. 

Q. 90 percent is pretty good? 

A. I believe it is. 

MR. WEBB: I have no more questions. 

THE COURT: Thank you, sir. You may step 

down. 

THE WITNESS: Thank you. 

THE COURT: Okay. Conference time. 

(The following proceedings were had at 

sidebar:) 

THE COURT: We still have to go over that 
book, or you have to have a conference with 
Mr. Smith -- 

MR. ROSENBLATT: No. I want to — I want to 
argue it. I want, you know, just like they did with 
our witnesses -- 

THE COURT: Drive me nuts. 

MR. ROSENBLATT: No. I want rulings. I want 
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rulings. 

THE COURT: Rulings. 

MR. ROSENBLATT: Because I don't want to be 
in the position of jumping up, not knowing, you know, 
what the — I'm not having some Lucy-Goosey arrangement 
where -- I want to go through it. I want to hear what 
the rulings are. I want to know. You're talking 15, 

20 minutes. Obviously, we're not getting to Brookes. 

THE COURT: Yes. I guess not. 

MR. ROSENBLATT: And we have the Burns thing, 
you know, to argue. And I don't know that Your Honor 
has had a chance to read it over. So -- 

THE COURT: Well, I did a little bit, yes. 

Well, let me send the jury home. There's no 
sense in the jury being here for this, because we won't 
get to Brookes today. 

We'll do what we can on the motion, and 
resolve that, if we can, which I doubt, but we'll see 
what we can do with it. 

Okay. 

MR. SMITH: Your Honor, before we go, I just 
received that motion at lunchtime. 

THE COURT: Which motion? 

MR. SMITH: Not the Burns motion, the motion 
on Mr. Brookes. 
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THE COURT: Oh. 

MR. ROSENBLATT: Do you want to do in the 
morning? That's all right with me. 

MR. SMITH: I think it won't take very long 
to do, but it's not -- 

THE COURT: Let's meet at 9:00. 

MR. SMITH: -- not very much at issue. 

THE COURT: Let's talk at 9:00. Wait. 
Tomorrow is -- 

MR. ROSENBLATT: Thursday. 

THE COURT: I have a hearing. 

MR. ROSENBLATT: You have other cases? 

THE COURT: Yes. I have another hearing. 

MR. ROSENBLATT: How did you let that happen? 
THE COURT: That's 8:30 in the morning. 
Hopefully they said it wasn't going to take more than a 
half hour. That's lawyer talk. 

MR. ROSENBLATT: Make it 9:15. 

MR. MARKS: It's not a tobacco case? 

THE COURT: No, it's not. 

(Discussion off the record.) 

THE COURT: 9:15. We'll meet at 9:15. 

MR. ROSENBLATT: Okay. 

(The sidebar conference was concluded, and 
the following proceedings were held in open court:) 
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THE COURT: Okay, folks. I think what we'll 
do is call it quits for the night. Pick it up at 9:30 
tomorrow. We're trying not to, but there are certain 
things. Every day I get my daily briefing, and we have 
to go over some of these things. Some are tougher than 
others. We'll try to meet earlier, the lawyers and I, 
and see if we can go over most of this stuff before 
tomorrow. 

Let's figure 9ish, 9:30ish, give or take a 

few hours. 

THE BAILIFF: Please rise for the jury. 

THE COURT: Same rules apply, folks. 

(The jury exited the courtroom.) 

THE COURT: So tomorrow morning we'll be 
doing the Brookes matter and — where is the other one? 

MR. MARKS: Your Honor, the other matter is 
the Burns matter. 

THE COURT: Yes, but I'm — 

MR. MARKS: We could take care of that now. 

I think it should only take two minutes. 

THE COURT: Yes. I was looking for it. 

That's my problem. I think I left it upstairs. 

MR. MARKS: Here is another copy. 

THE COURT: Okay. I have the Brookes thing. 

MS. LUTHER: Let's do it tomorrow morning. 
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Judge, I think we'd like to discuss it with the 
defendants over the night, see if we could persuade 
them to withdraw the motion. If we could take it up 
first thing tomorrow morning. 

THE COURT: Okay. All right. 

We'll see you folks tomorrow morning at 9:15. 

(Court was adjourned at 4:06 p.m.) 
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